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1. YBO/[,

MpeameT 0BOr MCTPaXXMBAYKOr paJa OJHOCK Ce Ha KpMBMYHA Aena NpPoTUB CNy>KOeHe
AY>KHOCTK, C MOCEOHMM OCBPTOM Ha KPMBUYHO A€o 310ynoTpebe cny)K6eHor nonoxaja 13 YnaHa
359.KpuBnyHor 3akoHuka Peny6nmke Cpbuje. Takohe, y pagy je aHann3mpaHO KPMBMYHO AENo
3noynoTtpeba Nonoxaja 04roBOPHOr nnua 13 YnaHa 227 KpmBMYyHOr 3akoHMKa. Mopeq Tora, y
pagy je aHanm3npaH 1 0AHOC KPUBNYHOT Aena 310ynoTpeba cny>X6eHor nonoxaja ca 6/1aHKeTHUM
HopMama, Y3 NpuKa3s CyfcKe rnpakce.

HenocTojake MopalHUX ayTopuTeTa, PelaTBN30BaHbe 3aKOHCKMX 1 MOpPasIHUX npaBuia
Y APYLWITBY, HENOCTOjake Bepe Y PYHKUMOHMCae APYLLTBEHOr CUCTEMA M NPaBHe Ap)Kase, Kao
N HacneheHn o6AMUM NoHallaka Kao [e0 Ky/nType, CMaTpajy ce jefHUM Of rNaBHWUX Y3poKa
Kopynuuije, WITO YeCTO A0BOAM [0 HEHOr onpasfdaka.MehyTum, Kopynuuja HacTaje Tamo rae
noctoje MoOryhHocT M WHTepec, Tako ce MOryhHocTM Mopajy YKnawaTh CUCTEMATCKUM
pethopmama, a UHTEpPecH eNMMUHNCATM MepamMa Kojuma ce nosehasa pu3nK 1N CMakbyje KOpUCT 0f

Kopynuuje.

Y Hajonwitujem caucny, Kopynuuja npeacrae/ba 31o0ynotpeby mohu Kojy nma ogpeheHa
(hyHKUM]a, pagHO MeCcTO WAW MOoXaj y APYLITBEHOj WM MNPUBPELHO] Xujepapxuju, pagm
HE3aKOHWUTOr CTULarba MaTepujasHor 6oratcTsa u ctaryca.t

Y Cpbuju nojam kopynuuje o 2007.roguHe Huje 610 AeomHUCAH HajBULLM MpPaBHUM
aKTMa YcTaBoM 1 3akoHOM. IMojam Kopynumje 6vo je gethmHUcaH HaumoHanHOM cTpaTermjom
3a 6opby npoTMB Kopynuuje Koja je gedmHucana ,,Kopynumjy kao 0ofHOC KOju ce 3acHMBa
3noynotpe6om osnawwherba y jaBHOM WM NPUBATHOM CEKTOPRY, Y /by CTULLaHbA JINYHE KOPUCTU
WM KOPUCTK 3a pyrora‘.?

MehyTnm, Nojam Kopymnuuje ce No NPBM MyT 3aKOHCKM AedyrHMLLIE AOHOLIEHEM 3aKOHa O
areHunju 3a 60pby NpPoTUB Kopynuuje, Kao OAHOC KOju Ce 3aCHMBA 3/10ynoTpebom Cny>x6eHor
OAHOCHO APYLUTBEHOr MOMOXaja WKW yTuUaja, Y jaBHOM WX MPUBATHOM CEKTOPY, Y UMby
CTULaHA IMYHE KOPUCTY MK KopucTy 3a apyrora.®

Y 3akoHogaBcTBY Peny6nuke Cpbuje He MOCTOjU KPMBWMYHO [eNo Kopynuwuje Kao
caMocTa/IHO feno, Beh ce Kopynuuja jaB/ba Kao OUTaH eneMeHT KOJ W3BPLUEHA MHOIMX
KPUBUYHWX AieNa, anv NocToje Heka KpMBMYHA fiena Koja ce MOry Y CBakoM C/lydajy NoABecTv Noj
nojam Kopynuuje, o Kojux je jeAHO KPMBUYHO [eno 3n10ynoTpeba cnyX6eHor nonoxaja.

Teodumnosuh, H.,Jenaunh, M.: Cnipeyasare, 0 TKPUBALE 11 JOKA3MBAE KPUBMYHKX fiena Kopynuuje 1 nparba
HoBUa, MNonnuumjcka akagemuja, beorpag, 2005, ctp. 10

20pnyka o yTBphuBatby HalmoHanHe cTpaTeruje 3a 6op6y npotus Kopynuuje( ,,Cn. MnacHuk PC, 6p.109/2005.%)
33aKoH 0 areHUuju 3a 6op6y npotus kopynuuije (,,Cn. FnacHuk PC, 6p. 97/08, 53/10, 66/11-YC 1 67/13-YC*)



Kao jefaH of rnaBHMX MojaBHMX 06/1MKa KOpynuuMje Y npakcu ce nojasrbyje KPUBUYHO
[eno 3n10ynoTpebe cny>k6eHor nonoxaja. OBO KPMBUYHO [e/10 Kao ApYLUTBEHO HeraTuBHa nojasa
jaB/ba ce, NpakTUYHO, 04 hopmumparba NPBUX ApXKasa U 06aBsbarba NoC/10Ba ApXKaBHe BacTu Koje
[no6unja cBoje pasHe nojaBHe 06/MKe pa3BojeM ApyKaBHOr cucTema. KpuBUYHO 4eno 3n10ynotpebe
CNy>K6eHOr NnosoXaja je4Ho je of KPMBUYHUX Aena Koja 3HaTHO YrpoxkaBajy npaBHY CUTYypHOCT
YOMLUTe M PaBHOMPABHOCT rpahaHa v npaBHUX NnLa npeg 3akoHoM.[lopacT 6poja U3BPLLEHUX
KPUBMYHUX [efia U BeNMKW CTeneH APYLUTBEHE OMacHOCTU OBUX KPUBWMYHWUX fena jefaH Cy Of
rNaBHMX pas/nora npuiaBarwa 3Havaja Kako Ha CripeyvaBare TaKO W Ha pa3oTpuKaBare OBMX
KPUBMYHUX fena.

2. KPUBNYHA OENTA TIPOTUVB C/NTY)XXBEHE AY>XXHOCTW

KpuBnuHa pgena npoTvB ChyX6eHe AY>KHOCTU NPeACTaB/bajy pasinunTe BUAOBE
3noynoTpe6e cny>X6eHOor nosoXaja u jaBHUX oBnaliherwa Y BpLUEHY CMYXOeHe AY)>KHOCTU of
CTpaHe CNy>X6eHMX UK OAFOBOPHUX NNLA Kao HOcKNaua TMx oBnawheta.

MpoTmB3akoHUTE paatbe Koje npeaysvmMajy ofpeheHa nuua Kopuctehn CBOj M0s0Xaj,
oBnawheta, MOh M MpaBa Koja Npov3niase W3 HMXOBOr CTaTyca, NoABOfe Ce Noj nojam
Kopynuuja nnn 3noynotpeba. Sinue Ha Taj HauMH npubassba cebu ofpefeHy KOpUCT, Koja My no
Bakehum nponucrmMa He Npunaga, a Ha WTeTy ApYyror n1ua uav TMme HapyLuasa ogpeheHa npasa
Koja cy yTBpheHa ycTaBOM M 3aKOHOM. Cam TepMuH 3/10ynoTpeba npefcras/ba Kopuiherbe
MnonoXaja unm oBnaLlnerba ¢ LbeM CTHLaHba EKOHOMCKE KopucTu.t

3aWwTnTHM objekat je (hyHAaMeHTanaH efleMeHaT OBMX KPUBUYHWUX fena, Yujum ce
M3BPLLEHEM YTpOXKaBajy Win nospehyjy pasnmumTe BPeLHOCTU, Ka0o LUTO CY: UMOBMWHA, SINYHA
npaea, cnoboge rpahaHa v cn., WTO CTBapa Tellkohe y oapehuBary HUXOBOr 3ajefHUYKOr
3alWTuTHOr 06jekTa. OKOMHOCT fa Ce MOojeAvHUM KPUBUYHUM AenMa U3 OBe rpyrne Hanagajy,
O[HOCHO LUTUTE pas3finunTe BPeLHOCTWU, He UCKbY4yje MOryhHOCTU ofpehuBara 3ajefHuuKe
KapaKTepUCTUKe HNXOBOT 06jeKTa KpUBNYHO-MPaBHE 3aLLUTUTE.

WHKpMMWHaLmjama 13 OBe rpyne HeCyMbWUBO Ce LUTWUTE W pasfinuuTe UHAMBUAYaSTHE
BPEAHOCTW, ai je HINXOB OCHOBHM CMUCA0 Yy TOME [a 06e36e/1e 3aKOHUTO MOCTYMakbe CNY>XO6eHNX
NNUa, 3aKOHUTO BpLLIEHE CY)XXKOeHe AY>XXHOCTW. [ojam cnyxX6eHor nuua LWMPOKO je AeduHMCaH.
OH npeBa3unasu nojam KacuyHor ApXKaBHOT Cy>k6eHnKa. CTora ce 1 onLwTy 3alTUTHN 06jeKar
KOZ OBUX KPUBUYHUX Ae/1a He MOXKE OrpaHNYMTI Ha 3aKOHWUTO MOCTyNake ApXKaBHMX opraHa Beh
1 CBUX JpYyrnx Hocmnaua jasHux onawwhewa. Ctora ce nog onwtum 06jeKTOM KpUBUUYHOMPaBHE
3alUTUTe 0BUX KPUBUYHKX Aena cMaTpa NpaBu/HO U 3aKOHWUTO BPLLEHE CTYXO6eHUX AYXXHOCTU 1
APYrnx Ay>XKHOCTM Koje ce 06aB/bajy Y OKBUPY jaBHMX oBnawhera.

4)K. HuHumh, KprBnYHa aena npoTue cnyx6eHe Ay>XHOCTM Kao 061Uy 3n0ynoTpe6e ciyx6eHor nosoxaja u
jaBHMX oBnawwherba; y: MpasHW xumBOT 6p. 11/2009, Beorpag, 2009, cTp. 455.



KpriBMYHM 3aKOH CBake ApKaBe, 6e3 063vpa Ha APYLUTBEHO-NOMMTUYKO ypehere, 061K
B/laflaBUHe 1 TWUM [pXKaBe, MMa 3a Lu/b Aa Ce HMMe HewWwTo WTWUTK. ,,3aT0 He NOCTOjU HW jeHO
KPUBMYHO fleno 6e3 cBor 06jeKTa, 6e3 npasHOr 4o6pa Koje OHO LWTUTK®.

Paata 13BpLLEHA OBMX KPUBUTHKX Aena ce Npeay3nmMa y BpLUekby Ciyx6eHe Ay>KHOCTU
NN y BE3N Ca BPLUEHEM CMYXKOeHE Ay>KHOCTK. C 0631POM Ha BPCTY CNYXXOEHE AY>KHOCTU Koja ce
KPLLWX UK HapyLuaBa cy)K6eHa KpUBMYHA ena ce Mory NoAenvTy Ha:

1) onwrtau
2) nocebHa fena.

OnwTa cnyx6eHa KpuBMYHa fiena ce Mory U3BpLUMTA Y CBaKOj CMY)>KOEHO] AY>XHOCTM 0f
CTpaHe Hocmoua cny)6eHmx oBnawhera.locebHa cny>x6eHa KpMBMYHA Aena ce MOry U3BPLLMTY
camo y ofipefjeHM BpcTama 1 067U Ma CyXK6eHe fy>KHOCTU.®

21. TOJAM CNY>XXBEHOI 1 O4IrOBOPHOI JIMUA
KAO OCHOBHUMX CYBJEKATA KPUBUNYHWNX OEJIA
NMPOTWB C/NN1Y>XBEHE AY>XHOCTWU

Mojam cnyxX6eHOr ¥ OAroBOPHOr /uua ofpeheH je y OKBMpY 4naHa 112
KpuBMYHOr3akoHuKa’. Y cmucny ynaHa 112. ctas 3. KpusuyHor 3akoHuka®, kojum ce ogpehyjy
MOjMOBHO M3pa3n Koju ce ynoTpeb/basajy Yy 3aKOHUKY, rae cy y ctasy 3, 4, 5 1 6 0BOr ufiaHa garta
3Hauera CNy>X6eHor nnua, CTpaHor cy)X6eHor nnua, 04roBOPHOT /iMLa U BOjHOT L.

CnyX6eHUM nMLemM cMatpa ce:

1
2.

NNLE KOje Yy fpXXaBHOM OpraHy BpLUM CNyX6eHe AY>XHOCTH;

n3abpaHo, MMEHOBaHO W/ MOCTaB/bEHO /IMLE Y APXXaBHOM OpraHy, opraHy noKaiHe
camoyrnpase WUan NMue Koje CTa/IHO W/IM MOBPEMEHO BPLLUK CY)XXOeHe AY>KHOCTU U
cny>k6eHe (hyHKUMje Y TUM OpraHuMma,;

Nnue y ycTaHoBW, npedysehy vnu Apyrom cy6jekTy, KOjeM je NMOBepPeHO BpLUEHE
jaBHMX oBnalLhera, Koje ofny4yje o npaBnma, 06aBe3ama UM NHTepecuma PU3NYKNX
VNN NPaBHUX INLLA UK O JaBHOM MHTEpeCY;

CNyXOeHUM fiMLeM cMaTpa Ce W /nle KojeM je (PakTUUKM MOBEPEHO BpLLEHE
MojefUHUX CMY>KOEHNX OY>XHOCTM WX MOC/O0BA;

BOJHO NuLle.

SJenauunh, M.: Kopynuunja-apyLUTBeHO-NPaBHN acnekTy U MeTOoau CynpocTas/mbarba, beorpag, 1996, cTp.108-109
6 [1. Josawuesuh, KpueuuHo npaso noce6Hu aeo, beorpag, 2014, cTp. 294.

"KpuBMYHK 3aKOHUK Peny6nnke Cp6uje (Cnyx6eHu rnacHuk PC, 6p. 85/2005, 88/2005-ucnp., 107/2005-ucnp.,
72/2009, 111/2009, 121/2012 n 104/2013, 108/2014, 94/2016, 35/2019)

8(,,Cn. MnacHuk PC, 6p. 85/2005 — ucnp., 107/2005 - ucnp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014,
94/2016 n 35/2019).



CTpaHuM cny)K6eHMM IMLEM CMaTpa ce /inLe Koje je YnaH, (hYHKLUMOHEP NN CNyX6eHnK
3aKOHOAABHOI W/IM M3BPLLHOr OpraHa CTpaHe Ap)kaBe, /MLUe Koje je Cyauja, NMOPOTHMK, YfaH,
(hYHKLUMOHEP 1n cny>X6eHrK cyaa cTpaHe ApXase Wy MefyHapogHoOr Cyfa, 1Le Koje je ufaH,
(hYHKLMOHEP 1n Cny>K6eHNK MefyHapoHe opraHu3aunje 1 keHnX opraHa, Kao 1 inue Koje je
apbutap y cTpaHoj unm MehyHapoaHoj apouTpaxKu.

OAroBOpHMM NMLEM Y MPaBHOM 1LY CMaTpa Ce N1ue KOje Ha OCHOBY 3aKOHa, nmponuca
nnn osnawhewa BpLIM ofpeheHe nocnoBe ynpas/bakba, HaA30pa WM Apyre rnocnose U3
[EeNnaTHOCTU MpaBHOr MMUa, Kao M nuue KoMme je (haKTUUKM MOBEpPEeHO 06aB/bare TUX
nocnosa.OfroBOpPHUM IMLIEM CMATpa Ce U CNYXXOeHO NLE Kaf CY Y NUTaky KPUBMYHA feNa Koj,
KOjUX je Kao M3BpLUMNAL, 03HA4YEHO OArOBOPHO NNLE, a Y OBOM 3aKOHWKY HUCY npefsuheHa y
rNaBu 0 KPUBMYHUM AennmMa MpoTUB CNyXO6eHe [AY)KHOCTWM, OLHOCHO Kao KpuBMYHA [ena
cnyxo6eHor nmua.OaroBopHO NnLe nckopuhaga CBOj N00Xaj UK oBnalherba OHAA Kafga nx He
KOPUCTW 3a 3allTUTY MHTepeca cybjekata Koju My je Taj cTaTyC AOAeNMO BeY 3a COMCTBEHE
MHTEpece WM WHTepece pApyror nuua.lickopuwhaBate Monoxaja wunvm osnawhewa je
3noynoTpe6a y Cy06jeKTUBHOM CMWCNY jep M3BpLUMANAL, Aenyje Ha OCHOBY CBOI MOMoXaja, y
rpaHuuama cBojux osnawhera, ann [enoBawe CybjeKTa KOPUCTW 3a CBOje MOTpebe wnu
OCTBapuMBarbe MHTEpeca Apyror nmua.®

BojHum nmMuem cmatpa ce npodiecroHanHM  BOjHUK  (NpodecroHanHn  oguump,
npogecrMoHanHM nogopuump, ouump no yrosopy, Nogouump no YroBopy W BOJHUK MO
YroBopy), BOJHVK Ha OACMY>KekY BOJHOT POKa, CTYAEHT BOjHE akafemuje, yYeHUK BOjHe LUKONe,
NMLe 13 Pe3epBHOr cacTasa [OK Ce Kao BOjHW 00BE3HMK Hasasn Ha BOjHOj AYXXHOCTU W LMBU/HO
nmue Koje Bplun oapeheHy BojHY AyHOCTO.Kpyr Tux nuua ogpeheH je Ha OCHOBY 3akOHa O
Bojcum Cpbuje rae cy ogpenbdama of ynaHa 7.40 10. Tor 3akoHa HaBefeHa y OCHOBM UCTa inua
Kao 1 K3, CTM nojam 1 nojeanHe BPCTe BOjHUX LA feTa/bHIje perynuwy Tum ogpeabamall,

M3Bogehn nornykn 3ak/byyak, Huje [aTo MpaBO HUWjefHOM OpraHy, Koju y4yecTByje Yy
KPVBMYHOM MOCTYMKY fa ogpehyje nojam cny>k6eHor, 04HOCHO OAroBOpHOr Nnua Beh ra je 3akoH
caMm 04penmo, Tako fja Cy4oBM MOry camo yTBphuBaTh fa /v U3BECHA /iuua cmaTpajy unm He
CMaTpajy Kao Takea fimua y cMncny HaeefeHnx nponuca n3 KpuBnyHOr 3aKOHUKA.

MpeoBnahyje rneguTe No KOMe nojam ciyXéeHor nuua Tpeba ga byge WmpKn og nojma
[p>XXaBHOT cNy>6eHrKa.llonasmn ce og Tora aa 'y 0BOM Morneay Huje BaxkaH camo cTatyc mua Beh
BMLLIE NPMPOZA LeNaTHOCTU KOjy OHO BpLUK.Kao cnyx6eHa fmua y 0BoM CMUC/TY CMaTpajy ce cBa
NNLA KOja YYeCcTBYjYy Yy OCTBapuMBaky ApPXKaBHUX 3afaTaka.

SWkynmh, M., (2017), 3noynoTtpe6a MnonoXaja OArOBOPHOr nuua-ratio legis M Heku HegocTaum nocTojehe
MHKpUMUHaLuje y: VisaHa CteBaHoBwh eT an. (ypefHWK) MNpuBpesHa KpBUYHa fena — 360pHUK pagosa, beorpag,
VIHCTUTYT 3a KDMMMWHOAOLLIKA W COLMOOLLIKA NCTPaXKMBaHba M MHCTUTYT 3a YNOpeHO npaso, CTp. 77.

9 pig.

UBugetv suwe: CrojaHosuh, 3. : KomeHTap KpUBMYHOT 3aKOHMKA-YETBPTO WU3MEHEHO U [OMyHEHO U3Aarbe,
Cnyx6eHu nuct, beorpag, 2012, cTp.374-378



Mpema TOMe, CBa LA KOja y4eCcTBYjy y OCTBapuBaky 0BMX 3a/aTaka, Ma Yy KOM CBOjCTBY,
Tpebano 6u cMaTpaTi cny>X6eHuM nnumMMa, 6e3 063mpa Ha TO Aa /M Ce OHa Hasase Y [PXKaBHOj
CNY>X6U UNn He.

KOHKpeTHO, Nnojam cny>k6eHor nnua tpeba o4peanTy ¢ 0631poM Ha NPUPOAY Nnocna, a He
camo C 063MpoM Ha nuue Koje Taj nocao BpwwK. OHaj KOjU Ha OCHOBY HEKOP 3aKOHCKOr
oBnawwhera BpLUN CNyXx6eHy pagry Tpebaso 6u aa ce cmaTpa cnybeHum nuuem 6e3 063mpa Ha
TO LUTO HUje Y APXKaBHOj Cnyx6m*2,

Y Be3n ca OBUM KPUBMYHWUM AenMma MocToju MoAena M Ha npaea WU HerpaBa KpUBMYHA
Aena npoTuB CNY>KBEHE AY>KHOCTH.

[lOK ce Kof NpBUX CyX6eHO Nu1Le YBEK jaBrba Kao WM3BPLUMAALL, KOA APYrMX Ce pagmn o
TOMe fla HEKO KPMBUYHO AEN0 KOje MOXXe WM3BPLUMTM CBakKO MOCTaje KPUBMUHO [eN10 NPOTUB
CNyX6eHe AY>KHOCTM OH/la Kaja ra U3BpLLM CY>KGEHO NNLE.

HenpaBa KpMBMYHa [ief1a NPOTUB CNYXXGeHe AY>KHOCTU Mo NPaB/y HICY cafpKaHa Yy 0BOj

rnasu seh ce npeasuhajy Kao TeXK, KBATMPUKOBaHW 00MLM KOL KPUBUYHUX Aena 'y APpYrum
13
rnasava.

2.2. 310YTIOTPEBA MNMOJTOXXAJA OAIOBOPHOI JINUA

M3meHama n fonyHama KpuBuyHOr 3akoHuka u3 2012. roguHe y noctojehn katanor
KPUBUYHWUX [efla YHeTO je KPMBUYHO [Aeno 3/10yrnoTpeda mosioXkaja 04roBOPHOT /iMua Koje je
cucTemMaTu3BaHoO Yy rnaBy KPUBUYHWUX fena NpoTuB npuepese. Pasnor yeBohera 0BOr KpUBNUYHOT
fena 6una je notpeba ycarnawasarwa fJomaher KpYBMYHOT 3aKOHOLABCTBA Ca EBPOMNCKMM, Kao U
notpeba ofBajara 0Lr0BOPHOCTM OLrOBOPHOT /IMLLA Of OATOBOPHOCTY CNYXX6eHOr Nnua.

O 0BOM KpMBUYHOM [feny ce rnosieMuLle of caMor yBoferwa. Huje Telko npumMeTnTn aa je
3a[pXKasio KOHTUHYMTET Cca KPMBUYHUM [AenoM 3/10ynoTpebe cnyx6eHor nonoxaja u3 Kojer je
NMPOUCTEKI0. Pe3ynTaTy U3 CyACcKe npakce nokasyjy Aa ce 0BO KPUBUYHO AeN0 YeCTO NpuUMeksyje.
Bpoj ocyheHUX 3a KpWMBWMYHO [eno 3/710ynoTpebe Monoxaja OAroOBOPHOr fvua w3 rpyne
NPUBPEAHNX KPUBUYHMX [ieN1a je Makby camo o/ 6poja ocyheHnX 3a KPUBUYHO Ae/10 Nopecka yTaja,
a pa3nor ce Hasasn y BeoMa LUMPOKOM 11 HeofpeljeHOM 3aKOHCKOM OMICY OBOT KpUBUYHOT aenals,

3akoHO/aBaL, je OBakBY MpaKCy MOKYyLIAo Aa cripeyy 3aKOHOM O M3MeHama 1 AonyHama
KpuBnuHor 3akoHuKa 13 2016%°. roguHe yBoaehn 3aKOHCKM CyncuanjaputeT Kojum he ce 0BOj

123enaunh, M.: Kopynuuja-apyLuTBeHO-NpaBH/ acnekTy 1 MeTOAM CynpocTas/mbarba, Beorpaa, 1996, cTp.134
13 3. CrojaHosuh, O. Mepuh, KpneruHo npaso nocebHu aeo, Beorpag, 2009, cTp. 312.

143, Oparojnoeuh, . Mpyjuh, KpnBnuHo aeno 3noynoTpe6e nosioxaja 0AroBopHOr inua, Mpaso - Teopuja u
npakca, Hoeu Cap, 2018., 35 (4-6), 30-44.

153aKoH 0 M3MeHama 1 fonyHama KpuBuUHOT 3aKoHMKa (,Cn. rnacHuk PC*, 6p. 94/2016).



NHKpMMUHaLmMjn npnbehu camo y cnyyajeBnma Kaga (MckopuiihaBaieM NosoXaja v oBnatuherba,
npekopayerem rpaHuua osnawihersa, UM HEBPLUEHEM AYXHOCTU Ce6U WM ApYrom vy
npubasn NPOTMBMNPaBHa WUMOBWHCKA KOPWUCT WM [LPYrOMe HaHece VMIMOBMHCKA LUTeTa) HUCY
ocTBapeHa obenexja HeKor Apyror KpuemyHor aena.'® Tume je 3akoHOfaBaLL XKENeo aa crpeun
YecTy ynoTpeby oBe MHKpPYMUHALMje Of CTpaHe CYLCKe Nnpakce, jep je [0 Taja HenpeuusHocT y
3aKOHCKOM Onucy AoBoauna Ao BeoMa YecTe U HeomnpasfaHe NpuMeHe oBe MHKpUMuHauumje. To
6 yjegHo Tpebano LOBECTU U 40 MPYMEHe OBOI KPUBUYHOT [efa caMo Y Ciy4yajeBuma Kaga ce
HUjeAHUM APYTM KPUBUYHUM [e/1I0M He 61 MOrao 3allTUT NpuBpeaHn cucteM. OBUM 3aKOHOM,
KPUBUYHO feno 3/10yrnoTpeba nonoxaja 04roBOPHOr NNLA CMELLTEHO je Y rnaBy ABafeceT Apyry,
unaH 227.

Kao n3BpLumnal, 0BOr KpUBMYHOTL Aefa jaB/ba Ce 04roBOPHO NuLe. Y cMUCay YnaHa 112,
cTaB 5 KpuBMYHOT 3aKOHMKal!, OroBOPHUM NINLIEM Yy MPABHOM 1LY CMaTpa Ce ML Koje Ha
OCHOBY 3aKOHa, nponuca nnn osnawherba BpLIN ogpeheHe NocnoBe ynpas/bara, Haa3opa uim
[pyre rnocnose 13 fefaTHOCTW NPaBHOT N1LA, Kao 1 /inLie KOMe je (haKTUYKM NOoBepeHO 06aB/bare
TuX nocnosa. OAroBOPHUM NNLLEEM CMATPa Ce U CNYXXOEHO NNLe Kafa Cy y NuTaky KpUBMYHa Aena
KOA KOjUX je Kao M3BpLiMnal, 03HayeHO OArOBOPHO Nuue, a Y KpvBMYHOM 3aKOHUKY HUCY
npeasuheHa y rnasu 0 KPUBUYHUM AeNMa NPOTUB CMYXKOEHE AY>KHOCTU, OJHOCHO Kao KpMBNYHaA
[iena cnyxéeHor nmua.

MponucaHo je Aa KPUBMYHO [eNno 310ynoTpeba nonoXkaja OAroBOPHOr MLA YWHK
OZrOBOPHO NMLUe Koje uckopuwhaBakeM CBOr MosioXaja WAM oOBnawhera, npekopayvyerem
rpaHuua cBor oBnawhera WMAM HEBPLUEHEM CBOje AYXXKHOCTM MpubaBuM cedbu unm Apyrom
(PM3MYKOM WA NPaBHOM MUY MPOTMBNPaBHY WMOBMHCKY KOPUCT WAM [APYyrome HaHece
MMOBMHCKY WITETY. O6jeKT 3aluTUTe OBOr KPUBMYHOT Aena jecTeyHKLMOHMCale NPUBPEAHOT
CUCTEMA 3EM/BE.

[leno nma Tpy OCHOBHa 06/MKa KOju NpPeACTaB/bajy U HauVHe HEeroBOr BpLLEHA:

1. nckopuwhasarbe CBOTr NMo0OXaja uav oenawhemna,
2. MpeKopayerbe rpaHmLa CBojux osnallherba,
3. HeBpLLUEHE CBOje AY>KHOCTMU.

MpBX OCHOBHM 06/IMK MOCTOjM Kada OAroBOPHO NMUE Npedy3vMma pafdky Koja jecte y
OKBUPY HEroBOr nosioXkaja unn osnawhewa, aM TO He YMHW Yy MHTEpPecy cybjekTa KOjum
PYKOBOAM, HEro fa 6u Ha Taj HauuH, 3a cebe nuamn Apyro GU3NYKo UM NPasHo nuLe, Nprbasnno
MMOBWHCKY KOPWUCT UM ga 6u Apyrome HaHeno MMOBWMHCKY LITeTy. [locTojate UCK/bYYMBO
MMOBWHCKE KOPUCTW WX LUTETE YCIOB/LEHO je MPUPOAOM MPUBATHON CEKTOpA.

[pyrn 067MK KpUBMYHOT fena NocToju Kaja OArOBOPHO /ML NpeaysumMa pajre 13BaH
rpaHuya csor obnawhera Ymme npubas/ba MPOTUBMPaBHY MMOBMHCKY KOPUCT 3a cebe uimn
Jpyrora unu gpyrome HaHocu wtety. OBaj 06/IMK MOCTOjU Kafa yumMHWUNaL, nMa onawhewe aa

16 3. Oparojnosuh, . Mpyjuh, KpnenuHo aeno 3noynotpebe nonoxaja 0AroBopHoOr inua, Mpaso - Teopuja u
npakca, Hoeu Cag, 2018., 35 (4-6), 30-44.

7(,,Cn. TnacHuk PC, 6p. 85/2005 — ucnp., 107/2005 — ucnp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014,
94/2016 n 35/2019).



BpLWM ofpeheHy LYXHOCT [0 oppefeHMX, 3aKOHOM MPOMucaHuX, rpaHuua, anv OH Y CBOM
nocTynawy npekopayyje rpaHuLe TMx osnawhemna.

Tpehu 067K, HEBPLLIEHE CBOjE LY>KHOCTU, MOCTOjY Kafa OA4r 0BOPHO SMLE CBECHO M BO/LHO
MponyLuTa a U3BPLLK paitby 13 OKBMPa CBOT OB/alheba, Kojy je AYXKHO [a U3BPLUK, UK Kaaa
Ty padkby M3BPLLIABA Ha HAUMH [1a CE HE MOXe OCTBAapUTU HeH Li/b. 3a NOCTOjakbe Aena, NoTpe6Ho
je [a yurHunay, nponywTakeM AenaTHOCTY M3 OKBMpA CBOjUX AY>KHOCTW MpubaByu ceu unm
APYroMe UMOBUHCKY KOPUCT UMW APYTrOMe HaHece MMOBUHCKY LUTETY.

[eno ce cmaTpa [OBPLUEHUM Kafa je HacTynuna kerosa nocneamua, 04HOCHO Kaja
YUMHMNaL, 3a cebe nnn gpyrora Nnpubasno KOPUCT MMOBMHCKON KapaKTepa Uiu je Apyrome HaHeo
LUTETY MMOBWMHCKOI KapakTepa. MoKyLlaj OCHOBHOI 06/1MKa KPMBUYHOI Aena HUje Kaxmus, a
pas3fior 3a TO /IeXMN Y HEMoCcTOjaky 3aKOHCKe HOpMe Koja 61 Hanarana KaXtaBake 0110 Koje
npegy3eTe pagHe 0BOr KPUBMYHOT Aena ako rnocneamua Huje Hactynuna. Haume, y unany 30 cTas
1 KpusuuHor 3akoH1Ka'®, nponucaHo je aa he ce MoKyLLaj KasHUTU CaMo Yy Clyyajy KPUBUUHIUX
[lena 3a Koje ce Moxe n3pehu KasHa 3aTtBopa y Tpajarby 04 NeT roguMHa unm Texa.

Y nornegy KpvBuue NOTpeGaH je yMWLL/baj. 3a OCHOBHM OGMMK KPUBMYHOL [ena
MponucaHa je Ka3Ha 3aTBopa Yy Tpajarby 0 Tpy Mecela A0 TpY FofuHe.

Mopef, OCHOBHOI, OBO KPMBWMYHO AeN0 MMa 1 [Ba KBaM(rKoBaHa 06/1MKa 3a Koja 3aKoH
npeasuha Texy KasHy.

MpBu Texxn 06K OBOr Aena NoCcToju Kafa je ycneq 3n10ynoTpede nonoxaja of4roBopHor
nuua npubae/beHa MMOBMHCKA KOPUCT Yy U3HOCY Of MPEKO YeTpUCTONedeceT Xubafa AuHapa.
KBa(hmkaTopHa OKO/IHOCT jecTe BUCKMHA OCTBapeHe MMOBMHCKE KOPUCTW, LUTO 3Ha4M fa 3a
MoCTOjare OBOI 06/IMKa KPUBUYHOT feNa Huje LOBO/BHO Camo fa je YUMHWNaL, npeLy3eo pajwy
n3BpLUEHa Y HaMmepy fja Ha Taj Ha4nMH NpubaBM MMOBUHCKY KOPUCT cebu uam gpyrome, seh je
noTpebHO fa je m3BpLUeHeM fJena npubaB/beHa KOPWUCT Y HaBedeHOM W3Hocy. [Mpuankom
yTBphU1Bara BUCUHE MMOBUMHCKE KOPUCTW, MEPOAaBHaA je TPXKULLHA BPeAHOCT MpemMa BPeMeHY y
KOjeM je npeayseTta para U3BpLUeHa. 3a 0Baj, TeXM 06/MK, NponucaHa je kasHa 3aTBopa y
Tpajary 0f LLIECT MeceLur A0 NeT roamHa.

Apyrn Texxu 06/MK OBOr KPWMBMYHOI fJena MOCTOjU ako je npefys3MMareM pafre
n3BpLUEHA, YUMHMNAL, 3a cebe uan apyrora NnpubaBMo MMOBUHCKY KOPUCT Y M3HOCY Of MPEKO
MWIVOH N NEeTCTO Xwbaja AvHapa.KBanngukatopHa OKONMHOCT je, Takohe, BUCMHa OCTBapeHe
MMOBMHCKE KopucTW.OHa ce yTBphyje npeMa TPXKULLHOj LIEHN Yy BpeMe npefy3vMarba pagHe
n3BpLUEHa.3a 0Baj 06MK [ena NponucaHa je KasHa 3aTBopa y Tpajakby 0f ABe A0 AeCET roamnHa.

BaXKHO je HanomeHyTV [a KPUBMYHO [eN0 3/710ynoTpeba nonoxaja oOAroBOPHOr NnLA He
NPeACTaB/ba TPajHO KPUBUYHO fIENO, LUITO 3HAYM Aa YUMHMUNAL, CBAKOM HOBOM PajitOM BPLLIW HOBO
KPVBWMYHO AEN0.Y cKnafy ¢ TUM, MOCTOjU MOryhHOCT NMoCcTojata NPoay>KEHOr KPUBUYHOT [ena,

18(,,Cn. MnachHuk PC, 6p. 85/2005 — ucnp., 107/2005 — nucnp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014,
94/2016 1 35/2019).



YKOIMKO CY UCMYHEH 1 OCTaNM YC/IOBYM 3a NOCTOjake NPOAYXEHOT KPUBUYHOT AeNa NponmcaHu
3aKOHOM.

3. KPBNYHO AEJTO 3/TOYTIOTPEBA C/TY>XXBEHOI MNMOJIOXAJA

3noynoTpeba cny>6eHor NooxXaja je KPUBMYHO Aeno nponucaHo y 33. rnasn KpmeuyHor
3aKOHVKa, KOja perynuiie KpuBu4YHa Aena NpoTUB Cny)xbeHe Ay>KHOCTW. lMponucaHo je Aa
KPVBWYHO [€/10 3110ynope6e cnyX6eHor nonoXxaja YuHM Cny>XX6eHo nuue Koje nckopuiwhaBakbem
CBOr CNyXX6eHOr nonoxaja wnu osnawhewa, NPeKopaveremM rpaHULE CBOM  CNy)X6eHor
oBnawherwa MM HeBPLUEHEM CBOje CMy)XOeHe LYXXHOCTM npubasu cebu WM pyrom Kakey
KOPWCT, APYroM HaHece KakBy LUTETY U/ TEXe NOBPeAW npasa gpyrora.

UnaHom 359 KpuBuUHOr 3aKoHMKa Peny6nvke Cpéuje’® HopMUpaHo je KpUBUYHO Ao
3noynoTpeba cny>6eHor nonoxaja:

1. Cnyx6eHo nuue Koje nckopulihaearteM CBOr C/Y>K6eHOr nonoxaja uam osnawuherba,
Npekopayerem rpaHuLe CBOr Cnyx6eHor osnawherma WAM HEBPLUEHEM CBOje CyXbeHe
JYXXHOCTW nprbasn cebn unm apyrom (PU3M4KOM WM NPaBHOM NNLY KakBY KOPWCT, ApYrom
HaHece KakBY LUTETY UM TeXe MOBPeau npasa ApYyror kasHuhe ce 3aTBOPOM Of, LLECT MeceLn 40
neT roAnHa.

2. AKO je U3BpLLEHEM flena 13 cTaBa 1. OBOr unaHa npubaB/beHa UMOBKMHCKA KOPUCT Y
M3HOCY 0f] NPEKO YeTPUCTONeEceT X/baaa AnHapa yumHunal, he ce Ka3HWTW 3aTBOPOM Of jefHe
rogvHe 40 ocam roguHa

3. AKO BpeJHOCT Npu6aB/beHe UMOBUHCKE KOPUCTY MPena3n U3HOC 0 MUMOH W NETCTO
XWbajia AnHapa, yumHunat, he ce KasHUTY 3aTBOPOM Of B [0 ABAHAECT roAMHa

UnaH 359 m3merbeH je camo y cTaBy (1) oapea6w Aa je NpeTxogHo 6110 MMEHOBaHO
CNy>X6eHo 1K1 04roBOPHO NnLE, a cadaje 0OAroBOPHO NuLe GpucaHo.

CnyxbeHa nunua cy Ay>XKHa Aa y BpLUeky CBOjuX oBnawhera NocTynajy 3aKOHUTO U Y
CKMagy ca UubeBnMMa U MHTEpecnma cy>kbe Kojy BpLUe, LUTO BaXKU M 3a OAroBOpHa /iMua Koja
BpLUE ofpeheHe AY>XXHOCTU Y npedy3ehnma nnm agpyrum opraHusalmjama u yctaHoBama, a CBako
BpLUEHEe CNyX6e MNPOTMBHO TUM AYXXHOCTMMAa MNpeAcTaB/ba 3/710ynoTpedy, ¢ TuM fda je
KPMBMYHOMNPaBHW Nojam 3/10ynoTpede yXKu of ONLTer rnojma 310ynoTpeoe, Te NOCTOjM Camo ako
Cy He3akoHWTa MocTynawa 6wuna npaheHa Hamepom npubae/baka CeO6U WK APYroM Heke
KOPUCTW, OAHOCHO HaHOLLIeHE LWTeTe Apyrom nnuy.?° Y cTBapy OBAe Ce 1 He pagn 0 Hamepu
npubaes/barba KOPUCTHK 3a cebe unm gpyror, 04HOCHO HamMepu NpuyMHbaBakba LWTeTe Apyrom, Beh
je noTpebHO fa ce 3amcta npovssedy ogpeheHe nocneavue, 04HOCHO fa ce cebu nnn Lpyrom

19K puBnuHM 3akoHKK Peny6anke Cpbuje (Cnyx6eHn rnacHnk PC, 6p. 85/2005, 88/2005- ucnp., 107/2005-1cnp.)
2 Jb. Nazapeswh, op. cit., cTp. 372.

10



ofpeheHa KopucTt eheKTMBHO npunbasu, Un aa ce ApYrom Ny HaHece LITeTa Uau Aa ce uam ga
ce Texxe noBpeae npasa Apyror. V3spLuerwe 310ynoTpede cnyK6eHor nonoxaja je Aeno Koje
PefoBHO MpaTe U Apyra KpuBMYHA Aena rhe cnagajy: ancugukoBare cnyxbeHe mcnpase,
NnpoHeBepa, Npe.apa y CNy>K6u 1 HecaBeCHO MOC/0Bake Y NPUBPESM, Kao HajbpojHMja KpMBUYHA
[iena Koja ce BpLUe Yy 061acTV NPUBPEAHOT KpUMUHanuTeTa. 2t

Y Be3M ca MofeNioM CNy>XXO6eHUX [ennKaTa Ha OnLiTe, Koje MOXe W3BPLUMTY O6M0 Koje
CNY>K6EHO Nnue 1 NocebHe CnyXX6eHe AeNTMKTE, KOje MOXEe U3BPLLUMTK caMo oApeheHo Cny>K6eHo
ML 0BO KPMBUYHO €10 KaKO C 063MPOM Ha M3BPLLMOLIA, TaKO 11 C 0631POM Ha pajtby U3BPLLIEHA,
cnaga y onwTe Cny6eHe AenvKTe, OAHOCHO MpeACTaB/ba OMWTE KPUMBMYHO [eN0 MPOTVB
CRy>K6eHe Ay>KHOCTH.?

VckopurwhaBatbe Cny)XK6eHOr nosioxaja vnm oenawuhera NOCTojM Kafa ce Taj nosoxaj unm
oBnalherwe KOpPUCTU He 360r MHTepeca cny»b6e, OAHOCHO OCTBapvBara Ln/beBa cnyxoe, Beh
pagu ocTBapuBakba HEKOr COMCTBEHOI MHTepeca WaM MHTepeca Tpeher nuua, WM Ha LITeTy
MHTepeca Hekor inua. To 3HauM fa M3BpLUnIaL, Koj OBOr 06/MKa pajre M3BpLUea ocTaje y
OKBMpMMa CBOI CNY>6eHOr nonoxaja unn osnawwhera. 3a NocTojare Tor 06/mKa 310ynoTpebe
YeCTO je npecyfaH MOTUB 1 TO HAPOUMNTO KOZ, OHMX CNYXXOEHMX pafitbyh KO KOjUX CNY>KO6eHO nuLe
MMa AUCKPELMOHO MpaBO NPUINKOM OANydMBaHa.Y0buyajeHo je fda ce Taj 06/MK cmartpa
3/10yNnoTPe6oM CNyX6eHOr nosoXaja unu osnallhersa y Cy6jeKTUBHOM CMUCTY 2,

[pyrn 061K 0BOI KPMBMYHOI [efna MOCTOjU Kafa CyX6eHo nuue npeaysuma pafrbe
N3BaH rpaHMLa HeroBor cny)6eHor obnawhera, Ynme npubdas/ba KOPUCT 3a cebe namn gpyrora
NN APYroMe HaHOCK KakBY LUTETY UK My Texxe noBpehyje Heko npaBo.OBaj 061K Aena nocToju
Kafa yyvHunay uma osnawherwe ga BpWKM oapeheHy fAenaTHOCT A0 oApeheHMX 3aKOHOM
YTBPHEHNX rpaHnLa, anm OH y CBOM MOCTYNaky Npekopayyje rpaHuLe ceor osnawherba.

Hesplierwe cnyx6eHe OY>KHOCTW, Kao Tpehun OCHOBHM 0O/IMK OBOr KPWBWMYHOT Aena,
MOCTOjY Kaf, CNy>K6eHO /iMLe CBECHO M BO/bHO NPOMyLUTa a U3BPLUN CYXXOeHY pafiby 13 OKBMpa
CBOr oBnatuhera Kojy je Ly>XKHO [a U3BPLUM UV Kag Ty pajtby U3BpLUaBa Ha TakaB HauuH da ce
He MOXe OCTBapuTK OHaj L/b Koju Tpeba fa 6yae ocTBapeH.3a NocTojake Aena NoTpebHo je aa
NPONYyLUTakeM CBMX U HEKMX [eNaTHOCTM U3 OKBUPA CY)KOEHe AY>KHOCTY yUYruHUnaL, cebu nnm
OPYrOM  (DPM3MYKOM WAW MPaBHOM /MLy npubaB/ba KakBy KOPUCTU  (MMOBUHCKY WK
HEMMOBMHCKY) UMM APYrOM HAHOCU KakBY LUTETY UK Texxe nospehyje npaso gpyror.2*

OBa apyra Aa 06/1MKa padre M3BpLUEeHa crnagana 6w y 3710ynoTpedy cnyx6eHor
nonoxaja y 06jeKTMBHOM CMUC/TY. Y TUM CNydajeBrMa je npeneBaHTaH MOTMB C 063MpPOM fa ce
06jeKTUBHO, caMo Mo cebu — 610 Aa ce Npekopayyjy rpaHuLe cnyxéeHor osnawhena, 6uno aa

2L M. Jenauuh, Kopynuuja — ApyLUTBEHO-NPaBHU acMeKTy 1 MeTOAW CynpoTCTaB/bakba, ,,MY T Cpbuje —
besbeaHocT", beorpag , 1996, cTp. 129.

22 3. CtojaHosuh, H. Oenuh, KpmenuHo npaso noce6Hun Aeo, beorpag, 2015, cTp 291.

2 3. CtojaHosuh, H. Aenuh, KpnenuHo npaso nocebHu feo, Beorpag, 2015, cTp 291.

24 C. OnHuh, HoBWHe Y KPMBUYHOM 3aKOHOAABCTBY Peny6imke Cp6uje - KOMBMUHO AeNo 3710ynoTpe6a cyx6eHor
nosioXaja v KpUBMYHO feno 310ynoTpeda nonoxaja o4rosopHor nuua, Mpaeo- Teopuja 1 npakca, Hosu Cap, 2014.,
31, (1-3): 53-65.
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ce CnyXK6eHa Jy)XXHOCT He BpLUM — NMoJpasyMesa fia Pajba Koja ce npeay3numa uiam nponyLuTa Huje
[l03B0/bEHA.Z

Mocneanua KPYBMYHOT [ieNa Ce MOXe jaBUTK Y jeAHOM oA Tpu 06mnka. OHa ce cacToju y
npubas/bary cebu nnm Apyrom GU3NYKOM UM NPaBHOM JINLY KaKBE KOPUCTU, U Y HAHOLLIEHY
KakBe LUTETe APYroMe, Un y TeXO0j NoBpean npasa Apyror./ako, HapasHo, nocneamua nocToju
1 OHAa Kaja ApyromMe Oyfe HaHeTa LWTeTa, UK Kaga byny Texke nospefeHa npasa 4pyror, OHa ce
y Mpakcu Kof 0BOI KPUBMYHOT Aena Hajuelwhe cactoju y npubas/batby Kopuctu.llojam KopucTtu
Tpeba CxBaTUTW LIMPe Of WMOBMHCKe KOPUCTU.OCMM WMOBMHCKE, TO MOXe OuUTU U Heka
HemaTepujanHa KopucT.®. Mog nojMoM KOpPUCTW Y CMWCY OBOT KPUBMYHOI fena Yy Cy/ACKO]
npakcu ce cmarpa ,,0M10 KakBa KOPUCT KaKo MMOBMHCKA, TaKO Y HEUMOBUHCKE NPUPOoZe, KOjoM
Ce CTBapa MOBO/bHUjM M0/I0XKa] 3a ofpeheHo nuLe y 610 Kojoj cepn ApPYyLUITBEHOr XXMBOTA"
(OCB Kx. 2013/91).BpcTe 0Be KOPUCTM MOTY GUTK BP0 pasnnymnTe, a'y npakcu cy To Hajuellhe
omoryhaBate A06Wjaka Ha NpuMep CTUMeHAuja, CTPYYHUX YcaBphaBaka, Omoryhasare
HanpegoBara y nocny, fAasare oapeheHnx [03B0sa U 0406pera 0f cTpaHe cyXbeHor nnua Kaja
3a TO Hema 0cHoBa 1 ap. C 063MpoOM Ha BPCTY U HaYMH CTULaHha KOPUCTU MOXE Ce paguTu 1 o
HEKOM JpYyroM KpMBUYHOM fefly na Tafa HajyeLlye nocToju caMmo TO ApYro KpMBUYHO Aeno ( Ha
npuMep, KPMBUYHO N0 NprMara M1Ta, KPUBUYHO Leio NPOHEBEpPE).

[eno je JOBPLUEHO Kafa HacTynu nocneguua, Tj. Kaga je npubas/beHa KakBa KOPWUCT,
[PYrom HaHeTa KakBa LUTETa UM Cy Texke nospeheHa npasa Apyror.AKo je CNy>X6eHn nonoxaj
310ynoTpe6/beH Yy Hamepu fa ce MOCTUIHe KOPUCT, HaHece APYrom LUTETa, WK TeXe nospese
npaBzizf,pyror, a [0 Tora Hmje AoLwso 13 61no Kojux pasnora, noctojahe NokyLuaj 0BOr KPUBUUHOT
fena.

3BpLumnal, 0BOr KpYBMYHOT fefia MoXe 6UTK caMo CNy>K6eHO nnue, LOK je y nornegy
KpuBuLe noTpebaH ymuLLsbaj U3BPLUMOLLA, OL4HOCHO CBECT O TOME Ja Ce Npefy3vMa pajta Koja je
MPOTMBHA 3aKOHY, Kao 1 MHTepecuMa Cny>xo6e Tj.CBECT 0 TOMe [ja Ce OHa He Npefy3nma y UHTepecy
cnyx6e Beh paau ocTBaperba NocneauLe oBor KpUBUYHOL aena.

3a OCHOBHY 06/IMK KPUBMYHOT Aefia nMporuvcaHa je KasHa 3aTBopa of LeCT MeceLy 4o net
roavHa.

Mopep OCHOBHOI 06/1MKa, 0BO KPMBUYHO [A€/0 MMa 1 [Ba KBaM(rKOBaHa 06/11Ka 3a Koja
je npeaBuheHa 1 Texxa KasHa. Texxu 061K NOCTOoju OHAA Kada je U3BPLUEHEM OCHOBHOI 06/1MKa
KPpMBUYHOT Aena npunbas/beHa MMOBMHCKA KOPUCT Y M3HOCY Of NPEKO YeTpucToneaeceT Xubaga
[NHapa, a HajTeXmn 06K OHAA Kaaa Ta KOPUCT Npenasv U3HOC O MUMOH M NETCTO Xu/bada
AnHapa. KeannukaTopHa OKOMHOCT KOA TEXMX 00/MKa KPUBMYHOFP Aena jecTe BUCUHA
OCTBapeHe MMOBMHCKE KOPWUCTK, LITO 3HauuM [a 3a NoCTOojate 0BMX 06/MKa HUje AOBO/BbHO [a je
YUMHMNAL, Npeay3e0 paaky U3BPLLEHA Y HaMepKn aa cebu nnu gpyrome npubasn KakBy KOPUCT,
Beh je HeONXO4HO Aa Ta KOPUCT AOCTVIKE HaBeAeHW M3HOC. [Mpunnkom yTephumBarha BUCKHE
MMOBMHCKE KOPUCTU MepofdaBHa je TPXKWULUHA BPeAHOCT. 3a TeXM 06/AMK KPUBUYHOr [ena

% 3. CtojaHoBwuh, H. Jenuh, KpmBnuHo npaso noce6Hm aeo, beorpag, 2015, cTp 291., 292.
% 3. CtojaHoBwuh, H. Aenuh, KpmenuHo npaBo noce6HM feo, Beorpag, 2015, cTp 292.
27 3. CtojaHouh, H. Aenuh, KpmenuHo npaBo noce6HM feo, Beorpag, 2015, cTp 292.
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nponucaHa je KasHa 3aTBopa 0f jefHe [0 OcaM FOAMHa, AOK je 3a HajTeXu 06/MK nponucaHa
Takohe Ka3Ha 3aTBopa, anv y Tpajarby 0 ABe [0 ABaHAeCT roguHa.

Takohe, Tpeb6a CnomMeHYTU U CNyYajeBe Kafa ce He MOXKE YTBPAMTU BUCMHA OCTBapeHe

MMOBWHCKE KOPUCTY - Tafa Ce y3uma fa rnoctoju OCHOBHWU 06/MK OBOr KpuBu4yHor gena (BCC
K33. 26/01).

3.1. CYOACKA TTPAKCA - TIPUMEPW TNPECYLA

Kao mnycTpaumja 0BOr KpMBMYHOT AeNa U LUTa Ce CBE MOXe CMaTpaTh 3/10ynoTpe6om
cnyx6eHor nonoXaja, Koju cy enemMeHT KpuBMYHOT fAena, nocnyxuhe cnegehn nprmepn us
npakce:

Mpumep 1:
MpBa npecyaa je npecyna BpxosHor KacaumoHor cyga (K33. 1241/15 og 14.01.2015):

Mpe wu3BpweHe u3MeHe KpYBMYHOI 3aKOHWKa KO KPUBWYHOI [efa 3/10ynoTpebe
cny>x6eHor nonoxkaja 13 un. 359 K3-a, nog peyjy “apyrom” nogpasymea ce MU3NYKO 1 MpPaBHO
nunue (HakoH nameHe K3-a og centem6pa 2009. roanHe, TO je YHETO Y 3aKOHCKY AethuHuunjy).
OBaj 3ak/by4ak MOCTUMHYT je Ha 3ajeflHNYKOj CeAHMLM NPeAcTaBHUKA KPUBUYHUX Ofe/berba U
Ofe/betba CY[ACKe Mpakce, anefaumoHnxX cyfosa U BpXOBHOI KacauuMOHOr Cyda Ha 3ajefHUYKO]
cefHUUM oapxxaHoj y Hosom Caay faHa 24.03.2014. roauvHe.

M3meHama 1 gonyHama KpuBuYHOr 3akOHMKa of 24.12.2012. rogunHe, KPUBUYHO [Aeno
3noynoTpebe cnyéeHor nosoxaja n3 ynaHa 359 K3-a M3MereHo je YTOMMKO LWTO cy Y Aeny
ofpeabe ctaBa 1 6pucaHe peum “nnmn oAroBOPHO”, Tako [a U3BPpLUMALL KPUBUYHOT [eNna 13 YnaHa
359 K3-a moxe 6utn camo cnyx6eHo nnue, 40K Cy oapefde Koje ce ofHOCe Ha 3/10yrnoTpedy
nosioXKaja v KpMBULLYY 0A4r0BOPHOT NnLAa M3ABOjeHe Y NOCEOHO KPUBUYHO [eN0 - KPUBUYHO N0
3noynotpebe Nonoxaja 04roBOPHOT LA 13 YnaHa 234 K3-a, npu Yemy je pagra KpUBMYHOT fena
OCTa/1a HEM3MEH-EHaA.

Oppen6om unaHa 359 ctaB 1 K3-a nponucaHo je Aa v3BpLUXAaL, KPUBWYHOI fAena
3noynoTpebe Cny)K6eHOr mnonoXxaja Moxe OUTK CNy)K6eHO WM OAroBOPHO /nue, Koje
nckopuwhaBakbem CBOI CY)XOeHOr MonoXaja Unmn osnawhera, Npekopavyerem rpaHuLie ceor
cny>k6eHor oBnalhera 1iv HeBPLLEHEM CBOje CNYXXOeHe AY)XXHOCTK, Npubasu cebu unm Apyrom
(PM3MYKOM W/IN MPABHOM NNLLY KakKBY KOPUCT, APYrOM HaHece KakBY LUTETY WU TeXy nospesy
rnpasa 4pyror, U3 Yera npovsnasun fa yumHunaw, KpusnyHor gena us ynada 359 K3-a moxe nmatu
CBOjCTBO CMY>K6EHOT UM CBOjCTBO OArOBOPHOT NnLa. Kako je nsmeHama n gonyHama KpusmnyHor
3aKOHMKa of 24.12.2012. roanHe, KpUBUYHO feno 3/710ynotpebe cny>x6eHOr nonoxaja u3 ynaHa
359 K3-a M3MemeHO camO YTONMKO LWITO Cy Y Aeny oapeabe crtaea 1 GpucaHe peun “nnm
Of,rOBOPHO”, Te 04 OBMX M3MeHa U3BpPLUXIAL, KpUBUYHOT Aena u3 ynaHa 359 K3-a Moxke 6UTn camo
CNy>X6eHO NuUe, AOK cy ofpefde Koje ce OAHOCe Ha 310YynoTpedy MnonoXkaja u KpusuLy
O/Ar0BOPHOT LA U3BOjeHe Y NOCEOHO KPUBMYHO AEN0 - KPMBUYHO [e10 310ynoTpebe nosoxaja
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OAroBOpHOr fiMua 13 YynaHa 234 K3-a, npun yemy je pagtba KPUBUYHOT [jef1a 0cTana Hen3MereHa,
TO NO Hanaxerwy BpXOBHOr KacauWoHOr cyfa, APYroCTeneHn cyf Huje HM 61o y obasesn fa
carflaCHO M3BpLLEHO] NPeKBaIM(INKAUMjN PafbN OKPUB/LEHOT, M3MEHU U YNHEHUYHW OMNC 0BOT
KPVBWYHOT Aena Yy OfHOCY Ha YMHEHUYHW ONUC U3 AMCNO3UTNBA ONTYXXHULE.

Pa3nosn 3a 0BO CY Y YMHEHULUN LITO je M3MeHaMa KpuBUYHOT 3aKOHUKa 0f 24.12.2012.
rogvHe KpyBMYHO N0 3/710ynoTpebe nonoxaja 04roBopHOr nmua 13 YnaHa 234 K3-a 3agpxano
jacaH KOHTMHYMTET ca KPMBUYHUM AE/IOM 3/10ynoTpe6e cnyx6eHor nonoxaja u3 unaHa 359 K3-a
y CNy4ajy Aa ce Kao M3BpLUKaL, jaB/ba OAFOBOPHO /IMLIE, Ma KaKo OBa ABa KPMBMYHA [eNa y CBOM
3aKOHCKOM ONucy nmajy ncrta obenexja, a npe ceera pagrby U3BpLLEHA, TO Y KOHKPETHOM Cly4ajy
APYyrocTeneHn cyf Huje 6uo y o06aBe3n Aa M3MEHN YMHEHWYHU ONUC NPEAMETHOr KPMBUYHOT
Jena.

HeocHoBaHM Cy 1 HaBOAM 3axTeBa KOjuMa Ce yKasyje [a je 3a NoCcTojate KpUBUYHOT Aena
M3 ynaHa 234 K3-a HY)XHO fAa je npubaB/beHa MMOBWHCKA KOPWUCT MPOTMBMpaBHa, AOK 3a
nocTojartbe KpuBMYHOr fena u3 unaHa 359 K3-a npoTmBnpaBHOCT npubas/batba MMOBMHCKE
KOpUcTM Huje notpebHa, umajyhu y Buay fa je MPOTMBNPABHOCT ob6enexje onwiTer rnojma
KPVUBWUYHOI [ena, Te je, fakne, u npe nsmeHa KpuMBMYHOI 3aKOHWKA MMOBWHCKA KOPUCT KOZ
KpvBMYHOT aena u3 ynaHa 359 K3-a mopana Uty npoTMBrpaBHa.

Mpumep 2:

Y ppyrom npumMepy nmamo npecygy Buwer cyga y Huwy (Kx 6p. 931/14 og 11.02.2015.
rogvHe.), y Kojoj ce 6nmke onucyje nocneguua KpyMBMYHOT [ena 3/10ynoTpeba cny>x6eHor
nosioXaja 1 Harnawasa fa nojaM KopucTu Tpeba CXBaTUTW LUMPE, a He CaMO Kao MMOBUHCKY
KopucT. KopucT koja ce npubae/ba W3BPLUEHEM KPUBWYHOI Aena 3/10ynotpede cnyxoeHor
nonoxaja He mMopa fa 6yfe matepujasHe NPUPOLE N MU3PaXKeHa Yy HOBYaHOj BpeAHOCTM, Beh OHa
MOXe fda 6yae pasHOBPCHa, Kao Ha npumep omoryhaBake MHBECTUTOPY A00Mjatbe 0006peHa 3a
n3rpagry 06jekta Behe NOBPLUMHE ¥ CIPATHOCTY OZ NPONUCMMa L03BO/bEHE MOBPLLMHE.

N3 06pasnoxetba npecya Buluer cypaa:

“HeocHoBaHu cy XanbeHn HaBoAM Aa nobmjaHOM NpPecynom Huje yTBpHeHO KOMe Uy KOM
N3HOCY je npubaB/beHa MNPOTMBIMPaBHA MMOBWHCKA KOPWUCT, jep je y u3peun npecyge u y
ofrosapajyhum fgenoBvma 06pasnoXewa WUCTE jaCHO Ha3Ha4YeHO fa Cy CBOjUM pajtama
OKPUB/bEHN MpPUBGABUIN KOPUCT MHBECTUTOPUMA OMOryhuBwKM MM [a MNPOTUBHO BaxKehum
nponucuma fobunjy ofobpere 3a M3rpagwy objekta Beher rabapuTa, Behe cnpaTHOCTM W Behe
NnoBpLUMHe Of [03BO/beHE 3a 295 M2, TMMe LWITO Cy UM OMOryhunm 3HaTHO OACTYMawe 0f
YP6aHUCTUYKO-TEXHUYKMX YCNOBa Koje je Tpebaso nmnepaTnBHO nowtosatn. C 063Mpom fJa je
nojamMm KOPWUCT KOZ KPWUBWMYHOT fena 310ynotpebe cnyXOeHor nosnoxaja Lvpy of UMOBUHCKE
KOPUCTW, CaMM TUM BM/I0 KaKBa KOPUCT, KAKO MMOBMHCKA, TaKO N HEVMOBMHCKA KOjOM Ce CTBapa
NOBO/bHMjM NONOXaj 3a oApeheHo nmue y 61no Kojoj ciepn APYLUTBEHOT XMBOTA MpeAcTaB/ba
npubas/barkbe KOPUCTU Y CMUC/TY OBOT KPUBUYHOT [efia, Mpyv Yemy Mo Hanaxewy Buwer cyzga
omoryhaBate MHBECTUTOPMMA fda A06ujy oaobperse 3a m3rpafwy 06jekta Beher rabaputa,
CMPaTHOCTW M MOBPLUMHE 0f, [03BO/bEHNX, NPeLCTaB/ba Npubas/bakbe KopUcTu.”
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3.2. 04HOC KPBUYHOTI OEJIA 3/TOYTIOTPEBA CNY)XXBEHOI
NMOJ10>KAJA CA BJTIAHKETHM HOPMAMA

[a 6u noctojasio 61UN0 Koje KPUBUYHO feno, Mopajy 6uTy ocTBapeHa GUTHa obenexja
3aKOHCKOI ornuca KpMBUYHOT fefia, OA4HOCHO mMopa 6uTKn ocTBapeHo 6uhe KpuBMYHOr gena. buhe
KpVBWYHOTI [ena obyxBaTta CKyn 06aBe3HMX 0befexja Koja YMHe nocebHe nojMoBe MojeAnHMX
KpuBUYHMX Aena. CBaka KprBMYHOMPaBHa HOpMa CafipXXu iBa 6UTHa eneMeHTa 1 TO 4UCro3nLmjy,
OAHOCHO 3aKOHCKM OMUC KPUBUYHOT AeNa, U CaHKLMjY, OGHOCHO NPUHYAHY Mepy.

Kaga ce Kaxe fa je HEKO KPUBMYHO [ef10 6/1aHKETHO MPBEHCTBEHO Ce& MUC/M [a je OHO
TakKBO, jep My je A1Crno3unLmja KpUBMYHOMPaBHE HOPMe KOjoM My ce ofpefyjy nocebHa obenexja
terosor 6uha 6naHkeTHa. [eguHucarke camor nojma 6n1aHKeTHe Aucnosunuuje, y Teopujun
KPMBUYHOT Npasa Na 1 y NpaBoCyAHOj Npakcu, He cTBapa Heke nocebHe npo6sieme. OBaj nojam ce
Hajyellhe cxBaTa Kao NPaBHOTEXHMYKMN HauMH hopmynmcarsa (npeasuha) nojeamHor KpUBMYHOr
[iena KojuM je aat camo OnLTV OKBUP TOT Aena, a Aa 6u ce HopMa M3paXkeHa y TOM OKBMPY Mor/ia
NMPUMEHUTN Y KOHKPETHOM C/yyajy, OHa Ce Mopa AOMYyHUTU ApYroM oArosapajyhom HOpMOM Koja
je cagp>xaHa y Apyrom nponucy. [pyraumje pedyeHo, 6n1aHKeTHa AMcno3vumja aaje camo onwTu
OKBWP KpMBKYHOT fena (Tj. camo Heka nocebHa obenexja herosor 6uha), oK 3a ocTasie efieMeHTe
Koju feTarbHuMje ofpehyjy weroso 6uhe, oBa gucnosmunja ynyhyje Ha gpyre nponuce rae ce mm
enemeHTn (nocebHa ob6enexja) mory Hahu. MNMpema Tome, AeTa/bHUje U NOTNYHUje oapehmBarbe
ouha KpMBMYHOr fena MNpenywTeHO je HEKOM [ApYroM (HEeKpMBMYHOM) 3aKOHY, Ma 4Yak W
No/3aKOHCKOM aKTy ( HMp. ypeabu ca T3B. 3aKOHCKOM CHarom).?

Hawa cygcka npakca HaBoau Aa Kof KPpMBUYHOr Aena ca 6naHKETHOM AMCro3nLmjom
nocToju Mefy3aBUCHOCT M HEOABOJVUBOCT 6/1aHKETHe AMCno3vumje 1 matepujaiHO-npaBHOr
nponuca, Ha Koju ce cyd Mo3uBa, Na je HEONXOAHO Aa ce Yy 06pa3noxewy npecyae, nopeq
HaBOheHa YMHEHMLA WU OKOMHOCTM KOje MpefcTaB/bajy 06enexja KpMBUYHOI [ena, HaBede w
maTepujanHo-NpaBHM NPOMWC 0f, KOjer 3aBMCK MOCTOjake TOr [enia U KPMBMYHA OArOBOPHOCT
HEHOI yumHMoua. pema TOMe, YKONMKO Cy4 HU Y M3peun HW y 06pasfnioxewy npecyge 3a
KPMBUYHO Aeno ca 6/1aHKETHOM HOPMOM He HaBefe Koju je mponuc noBpeheH MoHallakem
OKpUB/bEHOT, TO he npeacTas/baT GUTHY NOBPeAy oapesfada KPMBMYHOT MOCTYNKA.

Mpema BPCTM M KapaKTepy 3aKOHCKMX Mponuca Kojuma ce GnaHKeTHa KpMBMYHA Aena
npeasuhajy, oBa fena ce MOry yCnoBHO NOAENUTH Y ABe Fpyrne 1 TO Ha:

1. 6naHKeTHa KpMBMYHA [ena Npee BPCTe WK, Apyradnje, KpUBUYHA fena ca 6aHKETHOM
AVCMO3ULMjOM Koja Cy UCK/bYUMBO NponumcaHa oapeadama KprvBUYHOT 3aKOHNKA;

28 M. JoBwuh, BnaHKeTHa KpuBMYHa fiena, MpasHe Teme, Hosm Masap, 2013. cTp 66-76.
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2. 6GnaHKeTHa KpVBWYHA Aena apyre BPCTE UM T3B. ,,uMCTa” GNaHKETHa KpMBMYHA [ena Koja
CYy NPBEHCTBEHO NPONMCcaHa y LeNocTu ogpeadama HeKPUBUUYHUX (BaHKPUBUYHUX) 3aKOHA
KOj11 CKyMa uHe OMyHCKO, OHOCHO T3B. ,,CMIOPEAHO" KPUBMUHO 3aKOHOAABCTBO.%.

Kao KpuBUYHa fiena ca 611aHKeTHOM AUCMO3ULMjOM, HapOUUTO Ce UCTUYY KPUBUYHA fena

npoTuB 6e36eaHOCTM caobpahaja, KpMBWMYHA [ena NPOTWUB MpUBPEAe, KPMBMYHA [ena npoTuB
bpaka 1 NopoAuLEe UTA,

3.3. CYACKA INMPAKCA - TIPUMEPU MPECYAA

Kao mnycTpalmja 0BOr KPMBMYHOT AeNa M LiTa ce CBe MOXKE cMaTpaTil 3/10ynoTpe6om
CNy>X6eHOr NnonoxXaja 1 0fHOCOM OBOI KPUBMYHOT fieNa ca HopMama U3 Apyrux 3akoHa Yy Lusby
6nvKer gedHMcaba YMHEHUYHOT CTarba M [oKasa y MOCTYnKy, nocnyxuhemo ce cneaehum
MPUMEPOM 13 MPaKCe 1 TO:

MNpumep:

ONTy>XHMM npeasiorom Buluer jaBHor Tyxunawitea y beorpagy — MNMocebHO oaerberse 3a
cy3bujarbe Kopynuuje Koju je M3MereH akTuma Buwer jaBHor TyxunawTsa y beorpagy -
Moce6HO oaerbere 3a Cy3bumjarbe Kopynumje onTy>XeHoM J.I1. CTaB/beHO je Ha TepeT MU3BPLUEHE
KpvBMYHOT aena 3noynoTpeba cnyxx6eHor nonoxaja 13 ynaHa 359 ctaB 1 KpMBMYHOr 3aKOHMKa.
Mako je morao ga cxBaTu 3Ha4aj CBOr Aefia 1 Aa yrnpas/ba CBOjMM NOCTYMLMMa, CBECTaH CBOT Jena
ymje je M3BPLUEHE XTEO, Ka0 W HeroBe 3abparbeHOCTW, Kao CNYXO6eHO nuue — NOAULUjCKU
CNY>K6€eHWK, pacnopeheH Ha MecTo Lweda cMeHe [lexXypHe cnyx6e, Npekopaymo CBOj CMY>KO6eHM
nonoxaj, npnbasuno gpyrom nuuy — M.P. kopucT y Bugy moryhHoct fa M.P. KopucTu CBOj
MOGWHK TeNetoH Koju My je, Kao 3ap>KaHOM Ly, 0Ay3eTHa OCHOBY YnaHa 93 cTaB 1 3akoHa 0
nonuumju, Te 4a ra je u3Boamo ns henmje y npocTopujy 3asagpiasarse rae 6opase 3afpXkaHa nmua,
fa 6u jena 1 uwna y ToaneT, Ha Taj HauMH LUTO je y HaBeAeHOM Mepuojy, 3a BpeMe Tpajara
3agpXaBara, CynpoTHO un. 32. lMpaBunHMKa O nonuvuumjckum oBnawheruma, 06aBrbajyhu
[OY>XHOCT LWeda cMeHe, 06mnasno 3agpxaHo nuue — M.P., oTk/byvaBao Bparta Ha henuvju, Te
n03Bo/baBao M.P. fa nsahe 1 6opasu BaH henunje 1 ga Taga KOpUCT MoGUIHM TenedoH, Koju ce,
Kao npeiMeT Ofy3eT 0f 3a4pXKaHor inua, Hanasmno yKyTuju ca ofy3eTuM npeaMeTuma, a Koja ce
Hanasy y NpoCcTopuju 3a 3ajpyKaBarbe, MpU 4Yemy je npeaMeTHu TenedoH BpaheH M.P. no
NpPecTaHKy Mepe HeroBor 3agpXkaBarba, Y3 NoTBpAy oBpaheHUM npeameTnma of Kafa je TenedoH
MOrao fa KopucTu, ymme 61 M3BPLLUMO KPUBMYHOZLENO 3noynoTpeba cnyXbeHor nosnoxaja u3
ynaHa 359 ctaB 1 KpvBUYHOT 3aKOHMKA. MehyTrM, HaKOH cac/nyLuara CBefoKa U hUX0BUX UCKasa
rge cy ce jacHo, HeABOCMWC/IEHO, KaTeropyyHo MmefycoGHO carnacHO onpefenvnu fa je
onTy>eHu J.I. camo jeAHOM ynasuo y NPOCTOpUje 3a3agpikaBarbe, [a ce TaMo 3aApXao Kpahe
Bpeme (OKO 5 MMHYTa) 1 Aa je camo TOM MPUIMKOM 610 y KOHTakTy ca M.P., a fa cy uckasu
CBefoKa Yy nornefy OBe OKOJIHOCTM Y CarnacHoCTU ca ogbpaHoM onTyxeHor J.I1. u ga Hucy
KOMMPOMUTOBaHW APYrM JOKa3MMa, CY[, je OLEHMO a Y KOHKPETHOM C/lyyajy HeMa penieBaHTHUX

29 M. JoBwuh, BnaHKeTHa KpuBMYHa fiena, MpasHe Teme, Hosu Masap, 2013. cTp 66-76.
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[0Kasa Koju 61 NOTBPAWAM HaBOLE ONTY)XXKHOT akTa y fiefly Y KOMe Ce HaBOAW fa je onTy>keHu J.T1.
Y BULLIE HaBpaTa npeay3nmMao pajHe y 04HOCY HasagpxxaHo nmue M.P. 13 oBor fasbe Kao N0rmM4yHo
npomn3niasmn a Hema noysfaHnx v HemocpeLHNX foKasa HY Aa je onTyxeHu J.I1. Kao wed cmeHe
3a IeXKypCTBO Y TOKY Tpajarba CBOje CMeHe 3aapxaHoM nvuy M.P. y BuLle HaBpaTa [03B0/baBao
[a Kopuctn MobunHu TenedoH. Jarbe, Cy[ je OUeHMO fa Y KOHKPETHOM C/lyyajy Huje [oKas3aHo
HW MOCTOjatbe CBMX OWUTHUX efleMeHaTa KOju uMHe CYOjeKTMBHE U O0O6jeKTMBHE YC/oBe
NHKPMMUWHaLMje KpuBMYHOr aena 3noynotpeba cnyxb6eHor nosioxkaja M3 ynaHa 359 cras 1
KprBMYHOI 3aKOHMKa KOje CEKOHAYHOM3MEHEHUM ONTYXHUM MpPeasiorom onTyXeHom J.I1.
CTaB/ba Ha TepeT. Y KOHTEKCTY HaBefeHOr, Cy[ je pa3Matpao Y YMHEHUYHW OMUC KOHAYHO
N3MEHEHOr ONTY)KHOT Npeanora y feny y KoMe ce HaBoau fa je onTy>keHn J.IM. Kao cny>K6eHo
nmue — nonvumjckn  cnyxbeHnK pacnopeheH Ha MeCTO Lweda CMeHe [eXypHe Ccnyx6e
»MPeKopaumo cBOj CnyxbeHWn Monoxaj,npmubasmo gpyrom nvgy — M.P. KopucT y Bugy
moryhHocTun fa M.P. KopucTu €BOj MOBUTHM TeNeOH KOju My je Kao 3afp>KaHOM /Ly OAy3eT Ha
OCHOBY 4naHa 93 cTtaB 1 3akoHa O nmonuvumju®, Kao 1 ga ra je ,M3BOAMO M3 MpocTOpuja 3a
3afp)KaBare Yy KO0joj Kao 3apXkaHo /inue Mopa fa 6opaBu Ha Taj HauMH LUTO je Y HaBeAeHOM
nepuogy 3a Bpeme Tpajiba 3a4pXKaBarba CYMPOTHO 4naHy 32 [MpaBuiHMKA O MNOAULMICKAM
oBnawhernma 06aB/bajyhu Ay>XHOCT LwegacmeHe 0611a3no 3agp>kaHo nmue M.P.

Y 0BOM KOHKPETHOM NpUMepy BUAMMO Aa Cy 6/1aHKeTHe HOPME KOje Cy [0BefeHe y Besy
ca KpuBUYHUM aenom 3noynoTpeda cny>K6eHor nonoxaj, Hopme n3 unaHa 32 lNpaBuHKKa 0O
nonuumjckmm oBnawherbnuma u YnaHa 93 ctas 1 3akoHa 0 NonLKjn.

UnaHom 32 TlpaBuiHMKa 0 NOAUUMjCKMM oBfawherwrmMa y cTaBy 1 nponucaHo je aa
NoMMUMjCKMCTY)XOEHNK MOpa 3afpXXaHoM NhLy Aa ofy3me npeaMeTe Koju Cy NoroAHu 3a Hanag,
GeKcTBOM/IM caMornoBpefnBare, a ako TU MpeaMeT HUCY Gunv ofy3eTn MPUINKOM L0BOhera
mopa fanx ofy3me MOANLMJCKN CNYXXOEHMK KOjU BPLUM 3afpXKaBarbe Mpe Hero LTO 3apXKaHo
NLEe CMeCTW Y NpocTop 3a 3agpxasarbe. CTaBOM 2 UCTOr YjiaHa NPOMMCaHo je Ja Nojatke o
O4y3eTUM npegMeTMMa M3 cTaBa 1.0BOr ujiaHa MOMNUMJCKU CMY)KOEHWK YHOCU Yy NOTBPAY O
O4Y3UMarwyWUnn y CNyxX0eHW 3anuCHWK KOjU 3afpXaHo fmue MOTnucyje, a Mo MpecTaHky
3afp)kaBarbasafpxaHy npegMeTn ce Bpahajy nuuy, U3y3eB ako MOCTOje 3aKOHWUTK pasfiosun 3a
HX0BO OfY3VMakbe.

YnaHom 93 3akoHa 0 nofmumjn y ctaBy 1 nponucaHo je aa kag 360r cBojcTBa NpuBpeMeHo
Ofy3eTUX npeameTa 4yyBake Yy nNpocTopujama nonvuuje Huje moryhe mnam je noBe3aHO ca
3Ha4ajHNM Telwkohama, NPYBPEMEHO OLYy3eTU NPeAMETU MOry Ce CMeCTUTU Un 06e36e4uTn Ha
ofrosapajyhu HaumH, [0 AOHOLIeHa O4/TyKe Haf1eXXHOr opraHa.

Wmajyhu y Buay LuTUpaHe 3aKOHCKe HOpMe, Te A0BOAehn UX y Be3y Ca UMHEHUYHUM
HaBOMMa KOHA4YHO M3MEHEHOr OMTY)XXHOI aKTa M [oKa3numa U3BeLeHVM Ha rf1aBHOM MpeTpecy,
CyA je 3aK/byuMo Aa Cy Y KOHKPETHOM Cnydajy 6/1aHKeTHe HOpMe HeafeKBaTHO ofpefeHe u
HeyTeme/beHe Yy fAokasuma. OBO M3 pasfnora wTo je ynaHoM 32 lpaBuiHMKa O MOMULMJCKAM
oBnawherwrMa NPonmMcaHo Koje npeamMeTe NOANLMJCKM CNYXXO6eHNK Mopa Aa Ofy3Me 3a4pXKaHoM
nnyy (y3 M3pnunTo nNpeumsnparse fa ce pagy o npeaMeTiMa Koju cy norofHu 3a Hanag, 6ekcTeo
nnn camonospehuBare), a ynaHom 93 ctaB 1 3akoHa O NOAMUMjM HA KOjU HaumH he ce
nocTynatuca npeameTMma Kaga 360r HUX0BOI CBOjCTBA UyBake Y NPOCTOpMjaMa Nnonuumje Huje
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moryhe nnu je noee3aHo ca 3Ha4yajHUM Telkohama. C 063MpoM Aa MOGWUIHK TenedoH Nno CBOjoj
PefioBHOj ynoTpebu M HaumMHy Kopuwhera He npefcTaB/ba NPeAMET KOju CMYXXW 3a Hanag,
OeKCTBO wAM camonoBpefMBawe - HUTU MMa TakBa CBOjCTBA KOja OHemoryhaBajy wnm
0TEXXaBajyHEeroBo YyBakbe Yy MPocTopujama nonmunje, a aa oapeadama HaBeJeHNM y ANCMO3UTUBY
OMTY)XKHOI aKTa Huje M3pMYnTO nponucaHa obaeesa ofy3nmarba MobunHor TenegoHa (Beh je,
HanpoTMB,04y31Marbe CTBapy Of 3afpXKaHUX NuMua OrpaHMyeHO CBOJCTBOM CTBapu Koja ce
04y3VIMa), CY[ je OLeHMO da Cy eBeHTYa/IHO Apyra CBOjCTBA KOHKPETHOr MO6UAHOr TenedoHa (y
cmucny ynaHa 32lMpaBuHUKA O MOMUUMICKUM oOBfalwhewrMa OAHOCHO YfiaHa 93 3akoHa o
nonuymju) Mopasna 6uTn NpeunsHmje Uan Ha gpyradymjn HaumH onucaHa.

Cypa je 3aK/byuno [a U3 HEeNPeLM3HOCTU Y ONUCY 3aKOHCKMX eNeMeHaTa KpMBMYHOT Aena
3noynoTpe6a cnyk6eHor nonoxaja vM3 4ynaHa 359 ctaB 1 KpuBUYHOI 3aKOHMKA W pafbn
13BpLUEHA KOje Ce OMTY)KEHOM CTaB/bajy Ha TEpPeT roBOpe Y MPWIOr HEOMXOAHOCTM NPUMEHE
NMHCTUTYTa in dubio pro reo M OCHOBAHOCTM Of/YKe KoOja je foHeTa. MehyTuMm, NPUINKOM
obpasnararba Mpecyae Cyf Ce Huje ynywTao Yy AeTa/bHY aHa/im3y OBWX OKONHOCTW - Beh ce
OrpaHnyYMo camo Ha pasnore 13 ynaHa 423 ctas 1 Tauka 2 3KI1-a 360r KOjUX je AOHETa npecyda
KojoMm je onTy)keHu J.I. ocnoboheH onTyx6e.

4. 3AK/bYHAK

EKOHOMCKa Kpu3a u3a3Basia je Be/NMKe MPOMeHe Ha TPXULITY, LITO Y 3HATHOj Mepu
[OMPUHOCK Kao [OMMHaHTaH KPUMUHOTeHW (hakTop mnoBehawy 6poja KPMBUYHUX [ena
3noynoTpebe cnyx6eHor nonoxaja.Cmamere 6poja HaBeAeHNX KPUBUYHMX [1eNa He 3aBUCK CaMO
0f, KpMBMYHOMNpPaBHe 3allT1Te, Beh ennMMMHMCaa YCnoBa Koju Ao wera gosoge.OBKU yCioBu ce
HapO4YMTO Hanase y HEKOHTPO/MCaHO] TpaHCc(opmaLnjn cBojuHe.HeonxoaHo je cTaBUTK Nof sehy
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KOHTPO/Y T3B.MPUBATHM CEKTOP, & HAPOUMTO (PMHAHCK]CKE TpaHcakuuje n3mehy Tor u gpxxasHor
CEeKTopa jep OHe Npy)Xajy BesMke MOryhHOCTW 3a U3BPLUEHE OBMX KPUBUYHWUX Aena y Hawum
yCnosuma.

JejaH off OCHOBHMX MOCTynata MpaBHE ApXXaBe W BnajaBuHe npasa YonwiTe jecTe
3aKOHUTO, KBa/IUTETHO, e(UKacHO, 6/1aroBpeMeHO U LENUCXOAHO (DYHKLUMOHMCAHke jaBHUX
CNy>K6M, OAHOCHO [pPXXaBHMX OpraHa u opraHusauuja. Hajuewhe ce oBae pagn o nNocTynakbmma
CNY)K6EeHMX NnLA Y BpLUeky CNyXX6eHe AY>KHOCTU, He Yy MHTepecy M 3a notpebe cnyxbe Kojy
BpLUE, Beh y HEKOM ApyroM MHTEpeCcy — Yy HaMepu fa Ha 0Baj HaunH npubase cebu NN Apyrom
(bM3MUYKOM WX NMPABHOM /IMLY KakKBY KOPUCT, OAHOCHO Aa ApYyrome HaHecy KakBy LUTETY UK [a
TeXe noBpese npasa Apyrux.

KpuBuyHo fgeno 3noynotpeba cny>x6eHOr nosoxaja y npakcu BeoMa je paluvpeHo u
6pojHo. OBO ¥ OCTana KpuBMYHA [ena y Kojuma [onasv A0 310ynoTpede nonoxaja pyLue yrnes
[p>XaBe W npaBHY CUTMPHOCT, CTBapajy HEernoBepere W MOA03pere Yy HOCUOLE CMY)KO6eHUX ©
OArOBOPHUX AYXKHOCTW, Y APXKaBHE OpraHe U y CUCTEM Kao LeNnHY, a JOBOAE U Y CYyMhy
3aKOHUTOCT N 06jeKTMBHOCT pafla ApXXaBHUX MHCTUTYUMja y 6yayhem noctynawy. Kaga Tome
[04aMO YMHeHMLY fa je y 0BOj 06n1acTU MpUCYTHa BefMka TaMHa 6pojka, OHAa MOXXemMo [Aa
carniejamo KOJIMKM je CTeneH YrpoXKeHOCTN ApYLUTBa OBUM AE/IOM.
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