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PREDGOVOR

Ovaj Zbornik rezultat je rada na projektu STANJE KRIMINALITETA U SRBI-
JITPRAVNA SREDSTVA REAGOVANTJA koji je Ministarstvo za nauku i zastitu Zi-
votne sredine odobrilo kao petogodisnji (01.01.2006 — 31.12.2010) projekat. Sesnaest
od ukupno devetnaest ¢lanova istrazivackog tima dostavili su svoje tekstove, a pri-
redivac se obratio i nekolicini poznatih autora koji inace nisu angazovani na Proje-
ktu da svojim prilozima obogate tematiku i sadrzaj Zbornika.

Pre svega, to se odnosi na kolege iz Slovenije koje su autori tri rada: o izmena-
ma u materijalnom krivi¢cnom pravu (prof. dr Damjan Korosec), u procesnom i iz-
vr$nom kriviénom pravu (Sabrina Zgaga i doc. dr Matjaz Ambroz), kao i o kretanju
kriminaliteta u Sloveniji u periodu tranzicije (Miran Mitar i Gorazd Mesko). Prire-
divac se rukovodio logikom da je za analizu stanja kriminaliteta u Srbiji i prognozu
njegovog daljeg kretanja, a narocito za sagledavanje narednih koraka na reformi na-
$eg kaznenog zakonodavstva u procesu priblizavanja EU neophodno imati u vidu
iskustva jedine drzave sa prostora ranije Jugoslavije koja je postala punopravan ¢lan
Unije.

Penzionisani profesor Pravnog fakulteta u Novom Sadu dr Obrad Peri¢, doajen
naseg maloletni¢kog krivi¢nog prava i kriviénih nauka uopste, pozvan je takode da
za Zbornik napise rad iz oblasti kojom se sa velikim uspehom decenijama bavi. Une-
koliko srodnom temom — izu¢avanjem kriminaliteta maloletnih prestupnika sa psi-
hopatoloskim crtama — bave se u svom tekstu prof. dr Petar Opali¢ i Milana Ljubici¢
sa Filozofskog fakulteta u Beogradu, koji takode nisu saradnici na Projektu.

Priredivac je u svom radu analizirao stanje kriminaliteta u Srbiji na osnovu sta-
tistickih podataka prikupljenih za period 1991-2005. I pored mogucih kritika nepot-
punosti podataka koji su na ovaj nacin prikupljeni, u kriminoloskim razmatranjima
moramo imati u vidu razmere ovog, drzavnim organima poznatog kriminaliteta jer
njegove crte odreduju i na¢ine drustvenog reagovanja. Ovom izlaganju u Zborniku
sleduju tri teksta u kojima se autori bave etioloskom dimenzijom kriminalnog fe-
nomena. Prof. dr Milovan Mitrovi¢ analizira uticaj drustvenih sukoba na kretanje
kriminaliteta u Srbiji, dok se prof. dr Boris Begovic i prof. dr Svetislav Taboroéi, izla-
7udi o teorijskim i empirijskim aspektima uticaja siromastva na kriminalitet i dopri-
nosom neoliberalisticke ideologije stanju u kome se nalaze drzave u tranziciji, de-
monstriraju koliko je plodonosno prozimanje ekonomije i krivicnih nauka.

Krivi¢no-pravne probleme tretiraju u svojim radovima doc. dr Natasa Deli¢ ko-
ja piSe o uracunljivosti, koriste¢i pri tome svoje poznavanje forenzi¢ne medicine i
psihopatologije. Prof. dr Dorde Pordevi¢ izlaze o znacajnim novinama u sistemu
krivi¢nih sankcija uvedenim novim Krivi¢nim zakonikom Srbije kojima je nas krivi-
¢ni zakonodavac usvojio niz racionalnih resenja koja postoje u drugim krivi¢no pra-
vnim sistemima. Asistent-pripravnik Ivan Poki¢ u svom prilogu se bavi uslovhom
osudom, kao sankcijom ¢ija primena je kod nas izazivala brojne kontroverze. Jedna
od njih je da je sredinom prethodne decenija uslovna osuda bila naj¢esca krivi¢na
sankcija izricana od strane sudova u Srbiji.

Prof. dr Milan Skuli¢ bavi se alternativnim kriviénim sankcijama i njima srod-
nim merama koje su u nase kazneno pravo uvedene Zakonikom o krivicnom po-
stupku iz 2006., $to je interesantno resenje, obzirom na ¢injenicu da je uobicajeno
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da se ovakve mere uvode odredbama materijalnog, a ne procesnog krivi¢nog prava.
Asistent-pripravnik Vanja Bajovi¢ koncentrise se na dve alternativne sankcije koje se
u svetu $iroko koriste u cilju smanjenja primene kazne zatvora: to su elektronski nad-
zor i kuéno zatvaranje. Asistent-pripravnik Jelena Jovi¢i¢ piSe o pomilovanju kao
aktu milosti u kriviénom pravu, a asistent mr Igor Vukovi¢ je za temu svog priloga
izabrao jedan problem iz posebnog dela krivi¢nog prava: navodenje i pomaganje u
samoubistvu. Doc. dr Goran Ili¢ tretira u svom tekstu oduzimanje imovine stecene
kriminalnom aktivnoséu kao jednim od najefikasnijih sredstva kontrole organizo-
vanog i srodnih formi kriminaliteta.

Pitanjem koje je na granici dve velike grane prava: gradanskog i krivi¢nog, bave
se u svom tekstu prof. dr Dragor Hiber i doc. dr Vladimir Pavi¢ koji istrazuju mo-
guénosti arbitraze u krivi¢nim stvarima, dok mr Miodrag Maji¢ povezuje krivi¢no i
medunarodno javno pravo u radu u kome se bavi moguénostima neposredne pri-
mene medunarodnog krivi¢nog prava u nacionalnim pravnim sistemima.

Dva rada koji slede napisani su od autora sa Fakulteta za specijalnu edukaciju i
rehabilitaciju iz Beograda, koji inace nisu saradnici na Projektu. Prof. dr Zoran Ili¢
izlaze o reformi institucionalne zastite maloletnih izvr$ilaca krivi¢nih dela, kritiku-
judi niz resenja i predlazuéi brojna unapredenja stanja u ovoj oblasti. Najzad, rad
Mirka Filipovica koji se bavi pobunama u francuskim predgradima ¢ini se da ima
malo dodira sa osnovnom temom Zbornika. Ali samo na prvi pogled: Srbija je mul-
tietnicko drustvo u kome su neke drustvene grupe na marginalnom polozaju, pre
svega u socijalnom i ekonomskom pogledu. Priredivac se zbog toga i odlucio da na-
vedeni rad uvrsti u ovaj Zbornik, ubeden da izucavanje iskustava drugih zemalja, a
narocito Francuske, moze doprineti pravovremenom otklanjanju faktora koji su u
toj zemlji doveli do tragi¢nih masovnih nemira od pre nekoliko godina.

Prirediva¢ posebno Zeli da se zahvali Ministarstvu za nauku koje je omogudilo
da se ovaj Zbornik pojavi, Pravnom fakultetu koji ga izdaje, kolegama koje su napi-
sali priloge i dvema mladim koleginicama: Jeleni Jovici¢ i Vanji Bajovi¢ koje su lek-
torisale i korigovale tekstove.

Najzad, ne mogu a da ne izrazim li¢no zadovoljstvo zbog uredivanja Zbornika
koji se po bogatstvu dotaknutih tema iz svih krivi¢nih i srodnih disciplina moze me-
riti sa slicnim publikacijama u svetu. To $to je od dvadeset dva rada cak devet na-
pisano na svetskim jezicima, $to su autori tri rada nau¢ni radnici iz drugih zemalja,
izdanju daje u velikoj meri karakter medunarodnog zbornika, koji ¢e nasoj, a pre
svega stranoj naucnoj i stru¢noj javnosti pruziti dobar uvid u stanje krivi¢nih nau-
ka u Srbiji u ovom trenutku.

U Beogradu, UREDNIK
juna 2007.



Damjan Korosec, Ph. D.
Professor at the Law School, Ljubljana

THE IMPACT OF SLOVENIA’S ENTRY THE EU
ON SUBSTANTIVE CRIMINAL LAW

Abstract: In the last fifteen years Slovenia changed and amended its substantive crimi-
nal law several times. A majority of the changes, especially in the field of so called internatio-
nal crimes and including some important changes of the general part of the Criminal Code
of Slovenia are regarded as a step towards the so called European criminal law area.

In the special part there were mainly broadenings of crime definitions (organized cri-
me, corruption, money laundering), risings of prescribed penalties, e.g. for some sexual cri-
mes and only very few decriminalization.

Among all changes of the Slovenian criminal law in the last twenty years and certainly
among those, considered especially as a result of the integration Slovenia’s into the EU is the
introduction of criminal responsibility of legal persons. The Criminal Code of Slovenia intro-
duced in 1995 the possibility of criminal responsibility of legal persons in Article 33 under
the title ,,Criminal responsibility of legal persons” (,,Kazenska odgovornost pravnih oseb”).
This provision state that the criminal responsibility of legal persons is regulated in detail in
a special code, but provides at the same time some principles, this special law must adopt.

The code, the Criminal Code of Slovenia is calling upon, was adopted under the title
»Code on Responsibility of Legal Persons for Crimes” (,,Zakon o odgovornosti pravnih oseb
za kazniva dejanja”) in 1999 and entered into force on 2204 of October 1999. It consists of
general provisions (art. 1 — 3), provisions of substantive criminal legal nature (art. 4 — 26) and
procedural provisions (art. 27 — 42).

In art. 25 of this special code there is a catalogue of crimes, for which a legal person can
be held responsible. Obviously the only common point of all these crimes is the probability,
that legal persons in practice will commit unlawful activities especially against legal goods,
protected with these crime definitions. The code does not include some of the most severe
crimes (crimes with the highest prescribed penalty according to Slovenian law, which is 30
years imprisonment) and some other very dangerous crimes.

From the changes of the Slovenian substantive criminal law, which are seen as a result
of the integrative processes of the EU (whatever under this idea is understood) or the ente-
ring of Slovenia into the EU organized crime plays a special role in the general part, but there
are several other provisions of the general part of the Criminal Code of Slovenia, changed or
amended in connection of the entry of Slovenia into the EU.

Theoretically one of the most intriguing modern topics of substantive criminal law whi-
ch as a result of some comparative studies comparing Slovenian and German criminal law
came into focus of some Slovenian experts for the general part in the years before Slovenia’s
entering the EU is the so called medical penal law. In Slovenia traditionally the legitimacy of
the existence of medical penal law as a special branch of substantive criminal law is seen in
the fact, that the nature of the medical science and activity is different from all other known
sciences and activities in such a degree, that it calls for special treatment inside the criminal
law. It is widely believed, that the immanent humane nature of medicine as such was a spe-
cial ground of justification or even a more basic obstacle for the subsumption of medical
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activity under incriminative norms (hindering the so called , Tatbestandsmafligkeit”, as the
Germans would call it), neutralizing so to say ,naturally” in the first place incriminations
against life and body, bodily injuries of different degrees. The only legitimate role of medical
penal law would be the task of delivering special institutes of the general part which guaran-
tee a proper milder substantive legal treatment of medical personnel, the physician in the
first place as a perpetrator of a criminal conduct during his medical work. In Slovenia the
technical correctness of the medical activity (procedure) together with the will of the med-
ical personnel to heal or to prevent illness or a degradation of health was developed as the
central self-sufficient special ground of justification. It was called ,,medical activity”. In ef-
fect the patient’s will, his consent into a certain diagnostic or preventive procedure or heal-
ing treatment or his refusal of a certain diagnostic or preventive procedure or healing treat-
ment lost in theory and practice every relevance inside the substantive criminal law. Only in
the last years some theoreticians in Slovenia began warning, that such an ignoring of pa-
tient’s autonomy and self-determination is not in accordance with the new Slovenian con-
stitution from the year 1991 anymore and also not with the standards of the EU.

In Slovenia at the moment we are facing emerging of new concepts of medical penal law,
founding on the patient’s will. The main goal of this new medical penal law is the protection
of the patient from unlawful acts of the physicians and other medical personnel, where pa-
tient’s free will, his autonomy and self-determination play a central part. This medical penal
law is focused on personal rights of the patient and refuses a glorification of technical cor-
rectness of medical activity in criminal law, like practiced traditionally in Slovenia (and for-
mer Yugoslavia). The physician loses his privileged status and is beginning to carry special
criminal legal obligations to inform the patient about different aspects of his consent, inclu-
ding his right to refuse the proposed medical procedure — obligations of active protection of
patient’s free will. These special obligations are of direct criminal legal importance, are in a
sense of criminal legal nature and even more severe than in other professions. If these obli-
gations are breached, then medical personnel are facing possible criminal prosecution for
crimes against life and body (bodily injuries in the first place). Additional the need for spe-
cial incriminations in the Criminal Code of Slovenia of bodily injuries as a part of medical
treatment and special incriminations of medical treatment without proper consent of the
patient are discussed.

In the special part of the Criminal Code of Slovenia several interesting changes of defi-
nitions of sexual crimes and of crimes against humanity and international law. Among oth-
er changes of the special part connected to Slovenia’s entry into the EU changes of defini-
tions of crimes against intellectual property, industrial property and some minor changes of
definitions of crimes in the field of corruption and insider trading are important.

Key words:  criminal responsibility, legal person, medical penal law, crimes

1. INTRODUCTORY NOTES

As known, Slovenia, after being partly victim of severe disintegrative processes
in the former Federal Yugoslavian state (SFRY) and partly playing an important ac-
tive role in this processes reached in 1991 the international legal status of an inde-
pendent state. Very soon after the proclamation of independence it was formally
recognized by other states under the chosen name ,,Republika Slovenija” (,,Republic
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of Slovenia”), accepted as a full member of the United Nations (UNO) and from the
1st of May 2004 as a full member of the European Union (EU).!

After the proclamation of the new constitution (on 23 of December 1991)2 all
legal provisions in force at that time stayed in force, except they were in conflict with
human rights and fundamental freedoms.3 In the field of criminal law in Slovenia
stayed in force: the old Criminal Code of SFRY and parallel the Criminal Code of
Slovenia as a federal part of Yugoslavia with relatively important legislative powers,
especially in the filed of the general part (this powers were given to the federal parts
of Yugoslavia by the Yugoslav constitution from the seventies of the last century).

The all new Criminal Code of Slovenia as an independent state (,,Kazenski za-
konik Republike Slovenije” — CC RS) was adopted in the new Slovenian parliament
in September 19944 and entered into force according to its own provisions on entry
into force on the 1st of January 1995. Since then it was amended already several
times. In 1999> the changes and amendments were of a relatively minor and from
all viewpoints rather unimportant nature; the latest changes entered into force on
the 5th of May 2004.6 They affected mainly the special part of the CC RS. Several of
the changes, especially in the field of so called international crimes and including
some important changes of the general part of the CC RS are regarded as a step to-
wards the so called European criminal law area.

As an introductory remark it is worth mentioning, that the criminal-political
standpoints of the new Slovenian (written) substantive criminal law (CC RS) as well
as the substantive criminal legal theory do not diverge noticeably from those of the
majority of the Slovenian authors in Yugoslavia in the last years before the braking
apart of the federal state in 1991.7 These standpoints are often considered by the ma-
jority as ,traditionally (strong) oriented to the German criminal doctrine”.8 The
general part of the CC RS is built on the objectively-subjectively- and formal-sub-

1 Inthe criminal legal context it is perhaps worth mentioning, that Slovenia is a full member of the
NATO (from April 2004), is using the Euro (€) as the national currency (from January 2007) and
is formally scheduled to be accepted into the so called Shengen contractual area next year.

2 OJ RS 33/91-1. The Constitution of the Republic of Slovenia was amended several times since (O]
RS 42/97, 66/00, 24/03).

3 Slovenia adopted this provision in Art. 1 of a special constitutional act, called ,,Constitutional Act
for the Implementation of the Constitution of the Republic of Slovenia” (O] RS I 33/91).
OJ RS 63/94 from 13 of October 1994.
OJ RS 23/99 from 8t of April 1999.
OJ RS 40/04 from 20™ April 2004,
This statement can be found very explicitly in Eser, Huber (publishers): Strafrechtsentwicklung in
Europa/Teil 2 (Max-Planck-Institut fiir auslindisches und internationales Strafrecht, 1999, Freiburg
im Breisgau), p. 1261, where the acknowledged Croatian criminal law theoreticians Krapac and
Novoselec (together with the Slovenian colleague Karakas) state, that the most important Slo-
venian criminal law theoreticians of that time, namely Kobe, Bavcon and Selih are to be counted
to ,den [...], fithrenden Theoretikern [...], die im friitheren gemeinsamen Staat fiir moderne krimi-
nalpolitische Auffassungen kimpften und schon in der sozialistischen Zeit kriminalpolitische Tenden-
zen in den demokratischen und Rechtstaaten sorgfiltig beobachteten und versucht hatten, sie in die
damalige Rechtsumgebung zu iibertragen; meist ohne grofSen Erfolg”.

8 »Traditionell (stark) an die deutsche Strafrechtslehre angelehnt”. In detail: Koro$ec D., Das ma-
terielle Strafrecht Sloweniens. Jahrbuch fiir Ostrecht 2001; 42; p. 111-129.

NN U
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stantive concept (,,objective-subjective and formal-material Conception”) of crime, on
the three-staged general conception of crime (,,dreistufiger allgemeiner Verbrechen-
sbegriff: TatbestandsmiifSigkeit, Rechtswidrigkeit, Schuld”) and that’s why it has to be
considered comparatively as very classically structured.

As the most important changes compared to the substantive criminal law of
SFRY should introductory be pointed out: the cancelling of the criminal (co)respon-
sibility of the so called organizer of the criminal association for crimes of the mem-
bers of this association (an institute, found in the general part of the CC SFRY un-
der the name ,,Responsibility of the Organizer of the Criminal Association”), further
the introduction of criminal responsibility of legal persons into the general part of
the new CC RS, the new, higher maximal penalty (of 30 years imprisonment), the
introduction of daily amounts as the main form of defining money penalties. In the
special part of Slovenian criminal law there were mainly broadenings of crime defi-
nitions (organized crime, corruption, money laundering, rape), risings of prescri-
bed penalties, e.g. for some sexual crimes and only very few decriminalization.?

2. NEW SOLUTIONS IN THE SLOVENIAN SUBSTANTIVE
CRIMINAL LAW, COMPREHENDED AS A RESULT
OF SLOVENIA’S ENTRY THE EU

2.1. General Part

Among all changes of the Slovenian criminal law in the last twenty years and
certainly among those, considered especially as a result of the integration Slovenia’s
the EU is the introduction of criminal responsibility of legal persons. If some irony
is allowed, this novelty was adopted almost with the speed of light in the parliament,
but was confronted with plenty of scepticism among Slovenia’s important criminal
legal experts at the time of its adoption and still is commented by them as a sort of
foreign body in the constitutional and criminal legal system of Slovenia with very
doubtful short — and long term effect in theory and practice.l0 Doubtless, the step
away from the traditional, during centuries established and theoretically developed
principle of individual criminal responsibility into criminal responsibility of some-
thing as artificial as legal persons, is revolutionary and interesting at least.

The CC RS introduced in 1995 the possibility of criminal responsibility of legal
persons in article 33 under the title ,,Criminal Responsibility of Legal Persons” (,,Ka-
zenska odgovornost pravnih oseb”). This provision state that the criminal responsibi-
lity of legal persons is regulated in detail in a special code, but provides at the same
time some principles, this special code must adopt. In fact it provides a certain con-
cept of responsibility of legal persons for crimes, based on the so called classical iden-

9  In detail see below.

10 See: Bavcon, Individual- und Kollektivverantwortung im Strafrecht — Internationales Kolloquium
(Tegernsee/Deutschland, 1.-3. July 1996), Referat, in: Eser/Huber/Cornils (publishers), Einzelve-
rantwortung und Mitverantwortung im Strafrecht, 1996, p. 167 and following. See also Korosec D.,
M. Ambroz: Nova reSenja u krivicnom zakoniku Slovenije i iskustva u njihovoj primeni s posebnim
osvrtom na krivicnu odgovornost pravnih lica. V: Bejatovi¢ S. (ur.) Nova reSenja u krivicnom zako-
nodavstvu i dosadasnija iskustva u njihovoj primjeni. Beograd: Intermex, 2006 (str. 277-289).
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tification theory. A legal person can be held criminal responsible, is stated in Art. 33
CCRS, only for those crimes, which the offender committed in the name, on the ac-
count or for the benefit of that legal person.

The code, art. 33 CC RS is calling upon, was adopted under the title ,,Code on
Responsibility of Legal Persons for Crimes” (,,Zakon o odgovornosti pravnih oseb za
kazniva dejanja”) — CRLPC in 1999 and entered into force on 227 of October 1999.11
It consists of general provisions (art. 1 — 3), provisions of substantive criminal legal
nature (art. 4 — 26) and procedural provisions (art. 27 — 42 CRLPC).

According to the provision of art. 4 CRLPC a legal person is to be held respon-
sible for the crime the offender committed in its name, on its account or for its be-
nefit under following conditions: (1.) if with the criminal conduct an unlawful deci-
sion or order or approval of the head or of the supervisory bodies of the legal person
was carried out; (2.) if the head or the supervisory bodies influenced the perpetra-
tor or allowed him to commit the crime; (3.) if the legal person uses the unlawfully
obtained material benefit or uses objects, originated from the criminal conduct; (4.)
if the head or the supervisory bodies of the legal person omitted their due supervi-
sion of the legality of activities of the inferior personnel.

According to art. 5, section III CRLPC a legal person is to be held responsible
for negligence only under the conditions of art. 4 section IV CRLPC, that is, if the
head or the supervisory bodies of the legal person omitted their due supervision of
the legality of activities of the inferior personnel. In other cases the main prerequi-
site for the criminal responsibility of the legal person is an unlawfully and intenti-
onally committed criminal conduct of a physical (natural) person (the criminal re-
sponsibility of that person is not necessary for the criminal responsibility of the legal
person).

In art. 25 CRLPC there is a catalogue of crimes, for which a legal person can be
held responsible. This catalogue consists of the following articles of the special part
of the CCRS: 141, 151, 153-154, 158-160, 162, 185-188, 191-196, 209-229, 231-244,
247-255, 268-269a, 292, 293, 297-298, 310, 318-319, 321, 327-328, 333-347, 387-387a
and 388a. This is a very heterogeneous group o crimes, crimes against very different
legal goods, crimes with very different height of prescribed penalties, from the crime
of enslavement of minors (prescribed at least 3 years of imprisonment, that means
up to 15 years of imprisonment) to the crime of discrimination with the prescribed
fine or alternatively imprisonment of up to one year. Obviously the only common
point of all these crimes is the probability, that legal persons in practice will commit
unlawful activities especially against legal goods, protected with these crime defini-
tions.

It is worth stressing, that the catalogue of crimes in art. 25 CRLPC does not in-
clude some of the most severe crimes (crimes with the highest prescribed penalty ac-
cording to Slovenian law, which is 30 years imprisonment) and some other relative-
ly very dangerous crimes. That is why it is hard to recognize a clear policy of the
legislator, which criminal conduct deserves a place in the catalogue.

According to art. 2 CRLPC the Slovenian state and its local communities as per-
sons of public law can not be held responsible for crimes. All other domestic and

11 O] 59/99, small amendments in O] 12/00, 50/04.
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foreign persons of private and (theoretically) also public law according to the pro-
vision of art. 8 CRLPC can be held responsible even for a mere attempt of the direct
offender — physical (normal) person to commit a crime (when an attempt is puni-
shable) and according to art. 5 section I CRLPC also for crimes for which the direct
offender — physical (normal) person can not be responsible (e.g. because of mental
illness tempore criminis). For the criminal responsibility of the legal person it suf-
fices, that a crime was committed and that according to the provisions of the gene-
ral part of the CC RS, regulating the place of the commitment of the crime, it was
committed on the territory of the Republic of Slovenia.

The provisions of CRLPC provide for following penalties: fine (art. 13 CRLPC;
according to art. 17 CRLPC a convict can be bound over for this penalty), taking
away of personal goods including all personal goods (art. 14 CRLPC) and the most
severe penalty — liquidation of legal person, the so called death penalty for legal per-
son (when the whole or a major part of the activity of the legal person was misused
for crime; art. 15 section I CRLPC). Cumulatively to this ,,death-"penalty the taking
away of goods is possible (art. 15 section IT CRLPC).

The criminal procedure against a legal person is started as a principle at the sa-
me time as the criminal procedure against the direct offender — physical (normal)
person (parallel to the ,,normal” criminal procedure). The newest data shows that
since CRLPC’s entry into force, which is from 1999, very few criminal procedures
against legal persons were brought to an end and that not more than ten such pro-
cedures are open at the moment.

From the changes of the Slovenian substantive criminal law, which are seen as
a result of the integrative processes of the EU (whatever under this idea is under-
stood) or the entering of Slovenia into the EU organized crime plays a special role
in the general part. According to a newly formulated provision in art. 42 CC RS (ge-
neral part) it is possible (but not obligatory!) to mitigate a penalty, when one of the
perpetrators discloses data, important for the investigation or proving of already co-
mmitted crimes of a criminal group or if this data can hinder further criminal activi-
ty of the criminal group.

The organized criminal group is in the newest amendment of the general part
of the CC RS (art. 126 section XV) defined as a group of at least three persons, which
gathered for committing crimes, punishable with a penalty, higher than three years
of imprisonment.

Among other provisions of the general part of the CC RS, changed or amended
in connection of the entry of Slovenia the EU often art. 105 CC RS is stressed. The
newly changed article regulates the newly allowed giving of data of Slovenian citi-
zens being sentenced abroad. The newly amended art. 126 section II CC RS is also
important in the light of Slovenia’s entry into the EU: as an official person (official)
now also a person is defined, who works as an official abroad.

There are of course new legal interpretations necessary of all the provisions, re-
gulating the expelling of convicts (art. 40 CC RS). In the member states of the EU the
penalty of expelling citizens of the EU is still possible, but is limited with the princi-
ple of free movement of citizens inside the EU and other important legal principles

of the EU. Also the legal terms of domestic money, the Slovenian currency Tolar and
all special provisions of falsification of domestic money in the provisions of the ge-
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neral part of the CC RS regulating the use of the CC RS according to the place of the
commitment of the crime (the so called res-principle of the use of CC RS, art. 121
CC RS) now is to be interpreted in the light of Euro and in a large part also call for
criminal-political rethinking. State borders, mentioned in the general (and special)
part of the CC RS are also loosing a large part of its criminal-political sense with the
integration Slovenia’s into the so called Shengen area because of the obvious special
status of outer borders of the EU. A lot of other legal terms in the general part also
call for similar rethinking because of political changes in the last years.

Theoretically one of the most intriguing modern topics of substantive criminal
law which as a result of some comparative studies comparing Slovenian and German
criminal law came into focus of some Slovenian experts for the general part of the
CC RS a few years before Slovenia’s entering the EU is the so called medical penal
law. It turned out that Slovenia was going to enter and later indeed entered the EU
with some doctrinal comparatively inferior solutions especially in the field of crimi-
nal legal handling of the patient’s consent.

In Slovenia traditionally the legitimacy of the existence of medical penal law as
a special branch of substantive criminal law is seen in the fact, that the nature of the
medical science and activity is different from all other known sciences and activities
in such a degree, that it calls for special treatment inside the criminal law. It is wide-
ly believed, that the immanent humane nature of medicine as such was a special gro-
und of justification or even a more basic obstacle for the subsumption of medical
activity under incriminative norms (hindering the so called , Tatbestandsmdfigkeit”,
as the Germans would call it),!2 neutralizing so to say ,naturally” in the first place
incriminations against life and body, bodily injuries of different degrees. The only
legitimate role of medical penal law would be the task of delivering special institutes
of the general part (sic/) which guarantee a proper milder substantive legal treatment
of medical personnel, the physicians in the first place as perpetrators of criminal con-
ducts during their medical work. In Slovenia the technical correctness of the medi-
cal activity (procedures) together with the will of the medical personnel to heal or
to prevent illness or a degradation of health evolved into a central self-sufficient spe-
cial ground of justification in medical penal law. This ground of justification was ca-
lled ,,medical activity”. In effect the patient’s will, his consent into a certain diagnos-
tic or preventive procedure or healing treatment or his refusal of a certain diagnostic
or preventive procedure or healing treatment lost in theory and practice every rele-
vance inside the substantive criminal law.13 With other words: the traditional
Slovenian criminal law almost overzealously ignored the patient’s autonomy and
self-determination and raised the technical correctness of the medical activity as such
to the level of a very important special criminal legal good.

Only in the last years, under the influence of the theory of some member states
of the EU (in the first place Germany, but also France) some theoreticians in Slo-
venia began warning, that such an ignoring of patient’s autonomy and self-determi-

12 In Slovenian: ,bit inkriminacije”.

13 For an exhausting analysis of the theory of patient’s consent in Slovenian traditional criminal law
see: Koro$ec D., Die strafrechtliche Relevanz der Opfereinwilligung aus der Sicht der Sloweni-
schen Lehre. Zeitschrift fiir die gesamte Strafrechtswissenschaft 1998 (110); 2: p. 96-108 (548-560).
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nation is not in accordance with the new Slovenian constitution from the year 1991
anymore.! It also was not in the spirit of a modern liberal (pluralistic) and at the
same time democratic state and constituted a paradox in the understanding and ran-
king of criminal legal goods.!>

In Slovenia at the moment we are facing emerging of new concepts of medical
penal law, founding on the patient’s will. The main goal of this new medical penal
law is the protection of the patient from unlawful acts of the physicians and other
medical personnel, where patient’s free will, his autonomy and self-determination
play a central part. This medical penal law is focused on personal rights of the pa-
tient and refuses a glorification of technical correctness of medical activity in crimi-
nal law, like practiced traditionally in Slovenia (and former Yugoslavia). The physi-
cian is loosing his privileged status and is beginning to carry special criminal legal
obligations to inform the patient about different aspects of his consent, including his
right to refuse the proposed medical procedure — obligations of active protection of
patient’s free will. These special obligations are of direct criminal legal importance,
are in a sense of criminal legal nature and even more severe than in other professi-
ons. If these obligations are breached, then physicians and members of other medi-
cal professions are facing possible criminal prosecution for crimes against life and
body (bodily injuries in the first place). Additional the need for special incrimina-
tions in CC RS of bodily injuries as a part of medical treatment and special incrimi-
nations of medical treatment without proper consent of the patient are discussed.16

2.2. Special Part

As already mentioned, the common point of almost all changes in the special
part of the CC RS is the hardening of criminal repression. This is perhaps most ob-
vious in the XIX. chapter with the (further) rather archaic title ,,Crimes against se-
xual untouchability” (,,Kazniva dejanja zoper spolno nedotakljivost”), where we face
exceptional broadenings of crime definitions as well as an above average lifting of
the prescribed penalties. In this regard especially the former crime of sexual attack
on a child is interesting: it is now called ,,Sexual Attack on a Person, Younger than
Fifteen Years” (,Spolni napad na osebo, mlajso od petnajst let”). The legislator as a re-
sponse to strong different political pressures and arguing with EU-harmonization
goals in the field of victim protection, decided to rise the critical age of absolute con-
sensual incapability of the victim of sexual crimes, defined in years of biological age
from 14 to 15 (for 7,14 percent). This is now one year above the age of general crimi-
nal responsibility of physical (normal) persons, indirectly defined in art. 71 CC RS.17

14  Korosec D. Privolitev oskodovanca v kazenskem pravu (primerjava dveh kazenskopravnih sistemov)
(Die Opfereinwilligung im Strafrecht — Vergleich zweier Strafrechtssysteme). Doktorska diserta-
cija (Doktor — Dissertation). Ljubljana: Pravna fakulteta Univerze v Ljubljani, 1997.

15 Korosec D. Potencialni oskodovanec po sodobnem materialnem kazenskem pravu — volenti non
fit iniuria? Zbornik znanstvenih razprav Pravne fakultete v Ljubljani 1997; LVIL: p. 189-218 and
Koros$ec D. Razum in volja pri privolitvi potencialnega o$kodovanca v kazenskem pravu. Zbornik
znanstvenih razprav Pravne fakultete v Liubljani 1998; LVIIL: p. 143-165.

16  Further reading: Korosec D. Mesto volje pacijenta u op$tem pojmu krivi¢nog djela. Pravni zivot
2004; 9 (LIII): str. 719-727.

17  About criminal responsibility of legal persons in Slovenia see above
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Very interesting changes were made by the legislator in 1995 in the definition
of the crime of rape in art. 189 CC RS. In the new Slovenian Criminal code a sexu-
al neutral definition of rape was adopted through the following provision: ,,who for-
ces a person of the same or opposite sex to sexual intercourse by use of force or by
threatening with direct attack on life or body” (,kdor prisili osebo drugega ali istega
spola k spolnemu obcevanju tako, da uporabi silo ali zagrozi z neposrednim napadom
na Zivljenje ali telo”).

Slovenian criminal law theoreticians as well as practitioners are only in the last
years through comparative analysis of legal systems of EU-member states finding out
that the new Slovenian definition of rape, especially in comparison with the defini-
tion of the crime of sexual violence (,,Spolno nasilje”) in art. 181 CC RS is among the
most disputable in the special part of Slovenian criminal law. The new definition of
rape opened in Slovenian law a controversy what sexual intercourse means and what
it should mean in modern criminal law. Taking into account that the legislator un-
ambiguously abolished the old approach, that the perpetrator of rape can only be a
male and the victim only a female person, it became clear, that a narrow, traditional
interpretation of the term sexual intercourse is against the legislator’s will. From so
to say all possible methods of legal interpretation there can be only one logically ac-
ceptable result, which is that after 1995 in Slovenia sexual intercourse in principle is
possible between man and woman, between man and man and even between wo-
man and woman. It can not be stressed enough, that the Slovenian legal practice was
not willing to accept this idea. Among practitioners statements arouse, that the leg-
islator made a mistake in 1995 by incriminating something that was technically, na-
turally not possible.!8 In this sense the legal practice in Slovenia is offering resistance
to the written law by sticking to the interpretation that sexual intercourse can mean
only heterosexual coitus — imissio penis in vaginam.

The theoreticians are seeing themselves forced to find a way out of this unusu-
al, and as they often state untenable situation. On one hand they recommend an ex-
plicit definition of sexual intercourse in the (special or even general) part of the CC
RS as a vaginal, anal or oral intercourse (imissio penis in vaginam, anus, os). On the
other hand they offer a redefinition of rape into forcing a person of the same or op-
posite sex to sexual intercourse or a practice, similar to it by use of force or by thre-
atening with direct attack on life or body.

As a rare example of changes of sexual criminal law, connected to Slovenia’s en-
tering the EU, which are not intended to strengthen criminal repression, the crime
of abuse of prostitution can be mentioned (,who for abusive purposes cooperates
with a prostituting person or by use of force, threat or deception makes another per-
son to prostitute herself or himself”).1° This crime is a conglomerate of two earlier
rather obsolete definitions of pimping and collaborating in prostitution and is buil-

18 See commentary of the special part of the CC RS Deisinger M., Kazenski zakonik s komentarjem
— posebni del. Ljubljana: Gospodarski vestnik, 2001, commentary of article 180.

19  In Slovenian original: ,,Zloraba prostitucije (1) Kdor zaradi izkori$¢anja sodeluje pri prostituciji
druge osebe, ali kdor s silo, groznjo ali s preslepitvijo navede, pridobi ali spodbudi drugo osebo
k prostituciji, se kaznuje z zaporom od treh mesecev do petih let. (2) Ce je dejanje iz prej$njega
odstavka storjeno proti mladoletni osebi, ali proti ve¢ osebam, ali v okviru hudodelske zdruzbe,
se storilec kaznuje z zaporom od enega do desetih let.”
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ding on a rather modern, liberal paradigm that only an abuse of prostituting persons
can be criminal and not every form of collaborating in prostitution.

Under the influence of the Rome Statute of the International Criminal Court
(Rome Statute) in 2004 Slovenia decided to change some definitions of crimes in the
chapter ,,Crimes Against Humanity and International Law”20 (chapter XXV) of the
CC RS. The national Ministry for Legal Affairs (,, Ministrstvo za pravosodje”) started
already in early 2003 to examine the question, if changes and amendments of the CC
RS are necessary in the light of definitions of the so called international crimes in the
Rome Statute. Among others it organized a discussion with legal experts and invi-
ted them to prepare written expertise. On the grounds of their expertise (but not ne-
cessarily in accordance with it) in early 2004 the ministry prepared changes and amen-
dments of the XXV. chapter of the CC RS. They were adopted by the parliament
almost without discussion.

The most important part of the changes of the CC RS in 2004 regarding crimes
against humanity is probably an all new and very complex formulation of art. 374 CC
RS with the new title ,,Crimes Against Civil Population” (,, Hudodelstva zoper civilno
prebivalstvo”).21 Among more important changes of the XXV. chapter of the CC RS

21 In Slovenian original the new definition states: ,,(1) Kdor v nasprotju s pravili mednarodnega pra-
va med vojno, oboroZenim spopadom ali okupacijo, ali kdor pri izvajanju ali v podporo politiki
kaksne drzave ali organizacije, kot del velikega sistemati¢nega napada, ukaze ali stori proti civil-
nemu prebivalstvu naslednja dejanja: napad na civilno prebivalstvo, na naselja, posamezne civil-
ne osebe ali osebe, onesposobljene za boj, ki je imel za posledico smrt, hudo telesno poskodbo ali
hudo izpodkopavanje zdravja ljudi; izrabo navzocnosti civilnih ali drugih zas¢itenih oseb za od-
vrnitev vojaskih operacij; napad brez izbire cilja, s katerim se prizadene civilno prebivalstvo; po-
boje, mucenje, neclovesko ravnanje, bioloske, medicinske ali druge znanstvene poskuse, odvzem
tkiva ali organov zaradi presaditve, povzrodanje velikega trpljenja ali krsitev telesne neokrnjeno-
sti ali zdravja; izseljevanje ali preseljevanje ali prisilno raznarodovanje ali spravljanje prebivalstva
v drugo vero; posiljevanje, prisiljevanje k prostituciji, prisilno nose¢nost, prisilno sterilizacijo in
druge oblike spolnega nasilja, ki pomenijo hude kritve mednarodnega prava; zastrasevalne ali te-
roristi¢ne ukrepe, jemanje talcev, kolektivno kaznovanje, nezakonito odvazanje v koncentracijska
tabori$¢a in druga¢no nezakonito zapiranje, jemanje pravice do pravilnega in nepristranskega so-
jenja; prisiljevanje k sluzbi v sovraznikovih oborozZenih silah ali v njegovi obveséevalni sluzbi ali
upravi, vlacenje na prisilno delo, izstradanje prebivalstva, zaplembo premozenja, plenitev premo-
zenja prebivalstva, nezakonito in samovoljno unicevanje ali prilas¢anje premozenja v velikem ob-
segu, ki ni upraviceno z vojaskimi potrebami, nalaganje nezakonite in nesorazmerno velike kon-
tribucije in rekvizicije, zmanj$evanje vrednosti domacega denarja ali nezakonito izdajanje denarja,
se kaznuje z zaporom najmanj desetih let ali z zaporom tridesetih let. (2) Enako se kaznuje, kdor
s krsitvijo pravil mednarodnega prava med vojno, oborozenim spopadom ali okupacijo, ali kdor
pri izvajanju ali v podporo politiki kak$ne drzave ali organizacije, kot del velikega sistemati¢nega
napada, ukaze: napad na objekte, ki so po mednarodnem pravu posebej zavarovani in na objek-
te in naprave z nevarnim ucinkom, kot so jezovi, nasipi in jedrske elektrarne; napad brez izbire
cilja, s katerim se prizadenejo civilni objekti, ki so pod posebnim varstvom mednarodnega pra-
va, nebranjeni kraji in demilitarizirana obmo¢ja; napad, namerno usmerjen zoper osebje, objek-
te, material, enote in vozila, ki sodelujejo pri zagotavljanju ¢lovekoljubne pomo¢i ali v mirovnih
misijah skladno z Ustanovno listino ZdruZzenih narodov, dokler so ti, skladno z mednarodnim
pravom, upraviceni do enakega varstva kot civilne osebe ali civilni objekti; povzrociti dolgotra-
jno in veliko $kodo za naravno okolje, kar lahko prizadene zdravje ali obstanek prebivalstva, ali
kdor izvrsi kak$no izmed navedenih dejanj. (3) Kdor s krsitvijo pravil mednarodnega prava med
vojno, oborozenim spopadom ali okupacijo kot okupator ukaze ali izvrsi preselitev delov svoje-
ga civilnega prebivalstva na okupirano obmogcje, se kaznuje z zaporom najmanj petih let.”
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are further several extensive changes and amendments to art. 375 (including the new
title ,Crimes Against Wounded and Sick”)2% and the joining of former two indepen-
dent incriminations of Genocide (former art. 373) and Incitement to Genocide [and
Aggressive War] (former art. 378) into one crime: Genocide (art. 373), leaving ,,In-
citement to Aggressive War”23 as a newly formulated incrimination in art. 385 CC
RS. Slovenia adopted also some all new incriminations, like ,Recruiting of Persons
Younger that 18 Years”24 (art. 378 CC RS) and an extremely complex definition of
the crime called ,, Trafficking Humans”?2> (art. 387a CC RS). Trying to explain it ve-
ry simple, the later crime is defined in its basic form with buying or selling a person
or similar actions with another person with the intent to abuse this other person for
prostitution or other forms of sexual abuse, forced labor, trafficking body parts and
similar.

Among other changes of the special part connected to Slovenia’s entry into the
EU changes of definitions of crimes against intellectual property (art. 159 and 160 CC
RS) and industrial property (art. 238 and 239 CC RS) and some minor, but impor-
tant changes of definitions of crimes in the field of corruption (art. 247, 248, 267,
268, 269 and 269a CC RS) and insider trading (art. 243 CC RS) are to be mentioned.

3. CONCLUSIVE REMARKS

Slovenia is one of the smallest members of the EU. The Slovenian criminal law
theoreticians and practitioners try their best to follow the tendencies and new emer-
ging theories and institutes in the field of (substantive) criminal law at home, in for-
eign countries and more and more also on the stage of the so called international
criminal law. During the process of Slovenia’s entering the EU an additional, mud-
dled, entangled and quickly growing field of the so called EU law had to be followed
closely.

Although EU according to its primal law has no competences in the field of
(substantive) criminal law, the factual influences of EU as an international legal en-
tity on substantive criminal law of member states are diverse and very important.
Some ways of this influencing the criminal law are very sophisticated and rather hid-
den; others are obvious and surpass by far mere harmonization. It can not surprise,
that the influence of Slovenia and its national law on criminal law on other member

22 ,Hudodelstva zoper ranjence in bolnike”.

23 ,S¢uvanje k napadalni vojni”.

24 ,Novaclenje oseb, mlajsih od osemnajst let”.

25 In Slovenian original the new incrimination is defined as follows: ,, Trgovina z ljudmi” glasi: ,, (1)
Kdor zaradi prostitucije ali drugih oblik spolnih zlorab, prisilnega dela, suzenjstva, sluzabni$tva
ali trgovine z organi, ¢loveskimi tkivi ali krvjo drugo osebo kupi, prevzame, nastani, prepelje,
proda, izrodi, oziroma z njo kako drugace razpolaga ali pri teh ravnanjih posreduje, se kaznuje z
zaporom od enega do desetih let. (2) Ce je dejanje iz prej$njega odstavka storjeno proti mlado-
letniku ali pa s silo, groznjo, preslepitvijo, ugrabitvijo ali zlorabo podrejenega ali odvisnega po-
lozaja, ali z namenom prisiljevanja k nose¢nosti ali umetni oploditvi, se storilec kaznuje z za-
porom najmanj treh let. (3) S kaznijo iz prej$njega odstavka se kaznuje, kdor stori dejanje iz
prvega ali drugega odstavka tega ¢lena kot ¢lan hudodelske zdruzbe za izvr$evanje takih dejanj ali
Ce je bila s tem dejanjem pridobljena velika premozenjska korist.”
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states of the EU and the EU itself is in practice minute. In my personal opinion it fur-
ther should not surprise, that Slovenia in the last few years adopted several changes
and amendments of the CC RS by simply transcribing some solutions from different
legal documents of the EU, word by word, article by article, almost without any se-
rious critical discussion or analysis. This is in my opinion sorts of price very small
countries with little political weight have to pay for being a member of the EU.

But this blindness or playing blind has also some good sides. One of new intere-
sting and scientific challenging, under special circumstances perhaps even lucrative
goals of Slovenian theoreticians and practitioners in the field of (substantive) crimi-
nal law in the future will be the analysis of inconsistencies inside the Slovenian cri-
minal law, caused with quick, uncritical, servile adoptions of the so called EU legal
solutions into the Slovenian criminal legal system.

REZIME

prof. dr Damjan Korosec
Pravni fakultet Univerziteta u Ljubljani

POSLEDICE ULASKA SLOVENIJE U EVROPSKU UNIJU
NA MATERIJALNO KRIVICNO ZAKONODAVSTVO

Slovenija je u poslednjih petnaestak godina nekoliko puta menjala krivi¢nopravne od-
redbe, a vedina tih izmena posledica je zahteva za prilagodavanjem tzv. Evropskoj krivi¢no-
pravnoj oblasti. Autor daje analizu najrelevantnijih izmena u Krivicnom zakoniku Slovenije.

Prvi deo rada posvecen je izmenama opsteg dela, gde se posebno navode uvodenje kri-
vi¢ne odgovornosti pravnih lica i drugacije konceptualno shvatanje tzv. medicinskog kazne-
nog prava. KZ Slovenije je ¢l. 33 predvideo krivi¢nu odgovornost pravnih lica, nacelno pro-
klamujudi da ¢e pravno lice odgovarati za ona krivi¢na dela koja je u¢inilac izvr$io u ime i za
ra¢un pravnog lica i propisujudi da Ce se ova odgovornost detaljnije urediti posebnim zako-
nom, koji je donet 1999. godine. Njime su predvideni uslovi za krivi¢nu odgovornost pravnog
lica, taksativno su navedena krivi¢na dela za koja ono moze odgovarati, i predvidene su sank-
cije koje mu se mogu izredi, ta¢nije novéana kazna, oduzimanje li¢nih sredstava, i likvidaci-
ja pravnog lica, kao najteza sankcija.

Priroda medicine kao nauke sa svojim nadasve humanistickim ciljevima, zahteva pose-
ban blazi tretman za krivi¢na dela u¢injenih od strane zdravstvenog radnika prilikom le¢enja
bolesnika i pruzanja drugih medicinskih usluga. Shodno tome moze se govoriti o medicin-
skom kaznenom pravu kao posebnoj grani krivi¢nog prava. Slovenacko pravo je opravdanje
za ,poseban tretman” tradicionalno trazilo u tehni¢koj ispravnosti medicinskog zahvata,
odnosno u postupanju u skladu sa pravilima struke i nastojanju da se pomogne pacijentu.
Medutim u novije vreme, posebno pod uticajem Nemackog i Francuskog zakonodavstva, ak-
cenat se prvenstveno stavlja na pacijentovu volju. Takav koncept nalaze lekaru da pre pre-
duzimanja bilo kog medicinskog zahvata ili nacina le¢enja upozna pacijenta sa svim mogu-
¢im posledicama, i da ispostuje njegovu kona¢nu odluku.

U drugom delu rada autor navodi izmene u posebnom delu krivi¢nog zakonika. Poostre-
ne su kazne za krivi¢na dela protiv polne slobode (odnosno, po Slovena¢kom KZ-u ,,polne
nepovredivosti”), podignuta je starosna granica zrtve krivicnog dela obljube prema detetu sa
14 na 15 godina, i krivi¢no delo silovanja je drugadije regulisano u smislu da izvrsilac, kao i
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Zrtva moze biti lice bilo kog pola. Dosta izmena napravljeno je u pogledu krivi¢nih dela pro-
tiv ¢ovecnosti i medunarodnog prava, koje su pre svega posledica ratifikacije Rimskog Sta-
tuta. Drugacije se formuli$u krivi¢na dela ,ratni zlo¢ini protiv civilnog stanovni$tva”, ,,zlo-
¢ini protiv ranjenika i bolesnika”, ,,Genocid”, ,Podstrekavanje na agresivni rat”, uvedena su
krivi¢na dela ”Regrutacija lica mladih od 18 godina”, kao i komplikovano definisano krivi-
¢no delo , Trgovine ljudima”. Takode su, u skladu sa zahtevima Evropske Unije drugacije de-
finisana krivi¢na dela protiv intelektualne svojine, industrijske svojine i korupcije.

Kljucne reci:  krivi¢éna odgovornost, pravna lica, medicinsko kazneno pravo, krivi¢na dela
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Abstract: Entering European Union has had a major impact on Slovenian legislation in
general and also on legislation on criminal procedure. Many new acts have been adopted and
old one revised according to EU legislation, its spirit and wording.

A revision of Constitution of the Republic of Slovenia was needed. As entering EU re-
duces Slovenian sovereignty, a clause which would transfer exercising of its sovereign rights
to EU had to be adopted. New article 3.a also defines the rule of direct applicability and de-
mands the respect for human rights, democracy and rule of law in EU. A change was made
also in the regulation of extradition. Extradition or surrender of Slovenian citizen is prohibi-
ted, unless such obligation to extradite or surrender arises from a treaty by which, in accor-
dance with the provisions of the first paragraph of Article 3a, Slovenia has transferred the exe-
rcise of part of its sovereign rights to an international organisation. The respect of human
rights, rule of law and democracy is requested.

The basic law on criminal procedure is Criminal Procedure Act. It has been revised ma-
ny times since its adoption in 1994 and many revisions were made to comply with EU legi-
slation. One of the acts amending Criminal Procedure Act adopted simplified extradition.
The phase in front of judicial panel was left out. The investigative judge questions the reque-
sted person and if the person gives consent to extradition, the minister of justice decides on
extradition. This extradition applies only in relations between contracting parties of Con-
vention on simplified extradition procedure between the Member States of the European
Union. Due to Framework Decision on joint investigation teams new institute of joint in-
vestigation team was adopted. It should improve the effectiveness of investigation of some
serious crimes, listed in framework decision. The joint investigation team, which will establi-
shed by mutual agreement, may consist of policemen of contracting parties and Europol, Eu-
rojust or Olaf representatives and should be supervised and guided by State Prosecutor. The
last major revision of Criminal Procedure Act extended witness protection on persons, en-
dangered because they have prevented crime or give relevant information, so their punish-
ment might be mitigated, persons otherwise endangered due to their cooperation in crimi-
nal procedure, other persons, who are endangered and their close relatives. The act regulates
six witness protection measures, but also offers grounds for adoption of new special act.

On this ground a Witness Protection Act was adopted in 2006. It regulates conditions,
the procedure of entering and termination of witness protection and witness protection mea-
sures. A special department of the Slovenian Police (Department for witness protection) sho-
uld exercise witness protection in practice. Witness protection is supervised by Commission
for witness protection, which consists of a supreme judge, a supreme state prosecutor, a re-
presentative of Ministry of Interior and Ministry of Justice.

Police Act regulates discreet surveillance and specific check on the grounds of Con-
vention implementing the Schengen Agreement. An alert for discreet surveillance or specific
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checks may be issued for the purposes of prosecuting crimes, listed in Convention, and for
the prevention of threats to public security. The convention names the information, which
may collected and communicated to the authority issuing the alert when border checks or
other police and customs checks are carried out within the country. Slovenian Act complete-
ly complies with Convention.

Act on the European Arrest Warrant and Surrender Procedure was adopted in 2004 to
comply with Framework Decision on the European arrest warrant and the surrender. The
European arrest warrant is a judicial decision issued by a member state with a view to the ar-
rest and surrender by another member state of a requested person, for the purposes of con-
ducting a criminal prosecution or executing a custodial sentence or detention order. The
Slovenian Act regulates procedure of issuing European arrest warrant and the procedure of
surrender of the suspects and accused ones and their transport in relations between the mem-
ber states across the territory of Slovenia.

The field of execution of penal sanctions is regulated by the Act on Execution of Penal
Sanctions from the year 2000. With its second amendment from 2006 the Slovenian legisla-
tor provided for adequate instruments for the protection of prisoners who take part in the
programs of witness protection, which was our obligation under the Council Framework De-
cision on the standing of victims in criminal proceedings. In case that Council Framework
decision on the recognition and supervision of suspended sentences and alternative sanctions,
which is currently being drafted, comes into power, there can be further amendments foreseen.

There were also revisions of two other acts, which are important not only to legislation
on criminal procedure but also to other areas of law. Act on Nomination of Candidates from
the Republic of Slovenia for Judges at International Court, which revises Constitutional Co-
urt Act, which was used before for electing Slovenian candidates for members of internatio-
nal courts. Courts act adopted new article 113.a, which gave the tribunals legal basis for re-
questing the European Court of Justice for preliminary ruling. It regulates the conditions
and procedure according to European Community Treaty.

Of course the procedure of complying Slovenian criminal legislation to EU legislation
hasn’t finished yet. New acts are adopted promptly and unfortunately without participation
of public or profession. Slovenian authority should participate responsibly when EU acts are
being adopted and then it should respect the opinion of profession and tend to respect of hu-
man rights when Slovenian implementation legislation is being adopted.

Key words:  European Union, criminal procedure, extradition, witness protection, execu-
tion of penal sanctions

A SHORT SUMMARY OF EU CRIMINAL LAW DEVELOPMENT

The principle of autonomy, primacy and direct applicability of EU legislation

The Treaty on European Union from Maastricht,! which constituted the
European Union, gave it some limited competence for criminal legislation. But even
before the Treaty, had the European Community had some influence on criminal
law of the member states.2 According to the principle of subsidiarity, the Commu-
nity shall act ,,within the limits of the powers conferred upon it by the Treaty and of

1 Official Journal C 191, 29 July 1992.
2 According to some theoretical legal experts, it had a great influence on criminal law of EU mem-
ber states. Koro$ec, Bavcon, Mednarodno kazensko pravo (2003) p. 190.
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the objectives assigned to it. In areas which do not fall within its exclusive compete-
nce, the Community may take action, in accordance with the principle of subsidiari-
ty, only if and in so far as the objectives of the proposed action cannot be sufficiently
achieved by the member states and can therefore, by reason of the scale or effects of
the proposed action, be better achieved by the Community. Any action by the Com-
munity shall not go beyond what is necessary to achieve the objectives of the Treaty.”3

European Community has had competence for measures appropriate for achie-
ving the common goal of the Community; free movement of goods, persons, servi-
ces and capital and for inflicting sanctions for breaking those measures. In EU theo-
ry these sanctions are considered civil or administrative sanctions,* but the European
Court of Justice (later on ECJ) in its case law demands that in procedures, in which
these sanctions are inflicted, the basic procedural rights and principles from Euro-
pean Convention for the Protection of Human Rights and Fundamental Freedoms
should be respected. The second group of measures® includes the principle of pri-
macy, the principle of neutralisation of member states’ legislation, the harmonisa-
tion of EU legislation and ECJ’s case law. We should also emphasize the article 10 of
the European Community Treaty, according to which member states shall take all
appropriate measures, whether general or particular, to ensure fulfilment of the ob-
ligations arising out of the Treaty or resulting from action taken by the institutions
of the Community. They should also abstain from any measure which could jeopar-
dise the attainment of the objectives of the Treaty.

EU criminal law since the Treaty on European Union

The Treaty on European Union constituted the three pillar constitution of EU.
The third pillar contained cooperation in the fields of justice and home affairs. As
matters of common interest are listed also judicial cooperation in criminal matters,
combating fraud on an international scale, combating drug addiction and police co-
operation for the purposes of preventing and combating terrorism, unlawful drug
trafficking and other serious forms of international crime. The matters should be de-
alt with in compliance with the European Convention for the Protection of Human
Rights and Fundamental Freedoms, including with procedural rights. Member sta-
tes should inform and consult one another with a view to coordinating their action.
The Council adopts joint positions joint action and draws up conventions which it
recommends to the member states for adoption in accordance with their respective
constitutional requirements.®

The Amsterdam Treaty” preserved the three pillar constitution of EU, but chan-
ged its content. After the Amsterdam treaty the third pillar contained only police

3 The Treaty on European Union , art. 3b

4 There is an expression “Ettiketenschwindeln”, which can be met in theory. See: Korosec, Bavcon,
Mednarodno kazensko pravo (2003) p. 192.

5 Ibidem, p. 190.

6  Itis important for procedural rights, that the ECJ has jurisdiction to interpret the provisions of
the conventions and to rule on any disputes regarding their application, in accordance with such
arrangements as they may lay down. The Treaty on European Union, article K.3.

7  The Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing the
European Union and related acts, Official Journal C 340, 10.11 1997.
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and judicial cooperation in criminal matters. The objective of EU is to provide citi-
zens with a high level of safety within an area of freedom, security and justice.® That
objective should be achieved through closer cooperation between police forces, and
judicial and other competent authorities of the member states® and through approx-
imation, where necessary, of rules on criminal matters in the member states. As in
Maastricht, the Council adopts joint actions and positions and draws up conven-
tions. The article K.7. defines the ECJ’s jurisdiction. It has the jurisdiction to give
preliminary rulings on the validity and interpretation of framework decisions, deci-
sions on the interpretation of conventions and on the validity and interpretation of
the measures implementing them. But there is a restriction: each member state ac-
cepts the jurisdiction only by a special declaration. The EC]J has no jurisdiction to re-
view the validity or proportionality of operations carried out by the police or other
law enforcement services of a member state or the exercise of the responsibilities in-
cumbent upon member states with regard to the maintenance of law and order and
the safeguarding of internal security. The ECJ does have the jurisdiction to review
the legality of framework decisions and decisions in actions brought by a member
state or the Commission on grounds of lack of competence, infringement of an es-
sential procedural requirement, infringement of the Treaty or of any rule of law re-
lating to its application, or misuse of powers.

Another important turn in the EU criminal law development was the meeting
in Tampere in 1999. Its goal was to provide the European area of freedom, security
and justice. It has been concluded that ,,judgements and decisions should be respe-
cted and enforced throughout the Union, while safeguarding the basic legal certain-
ty of people and economic operators. Better compatibility and more convergence be-
tween the legal systems of member states must be achieved.”!0 The member states
should enforce measures to provide this principle. In international conference in Ni-
cell in 2000 there were two proposals for adoption; the European Public Prosecutor
and the Eurojust,!2 but only Eurojust was accepted. It should facilitate proper coor-
dination between member states’ national prosecuting authorities and support cri-
minal investigations in cases of serious cross-border crime, particularly in the case
of organised crime. Very significant is also The Hague Programme — Ten priorities
for the next five years; the partnership for European renewal in the field of freedom,

8 Ibidem, art. K.1

9  Common action on judicial cooperation in criminal matters shall include: facilitating and accele-
rating cooperation between competent ministries and judicial or equivalent authorities of the
Member States in relation to proceedings and the enforcement of decisions; facilitating extradi-
tion between Member States; ensuring compatibility in rules applicable in the Member States, as
may be necessary to improve such cooperation; preventing conflicts of jurisdiction between Mem-
ber States and progressively adopting measures establishing minimum rules relating to the con-
stituent elements of criminal acts and to penalties in the fields of organised crime, terrorism and
illicit drug trafficking. Ibidem, art. K.3.

10  Tampere European Council 15th and 16th October 1999; Presidency conclusions, http://europa.
eu/abc/treaties/index_sl..htm

11  Treaty of Nice, amending the Treaty on European Union, the treaties establishing the European
Communities and certain related acts, Official Journal C 80 of 10.03.2001.

12 Sugman, Kazensko pravo Evropske Unije, in Pravna Praksa 24 (2005) 25, p. III



26 Sabina Zgaga, Matjaz Abroz

security and justice.!3 It sets out ten priorities for the EU with a view to strengthen-
ing the area of freedom, security and justice in the next five years.!4

Later on, the EU accepted many acts of secondary legislation, which demand the
approximation, harmonisation and revision of national legislation of criminal pro-
cedure, including Slovenian legislation.

REVISIONS IN SLOVENIAN LEGISLATION

The Constitution of the Republic of Slovenia!>

Due to entering the EU, the Constitution of the Republic of Slovenia (CRS) had
to be changed. Until then the international relations and relation between internatio-
nal treaties and Slovenian legislation were governed by articles 8, 153 and 160 of CRS.

The need to change CRS comes from the nature of the EU legislation; it differs
from ,,normal” international agreements, which need signature, ratification and spe-
cial transformation into national legislation. The nature of the EU legislation is de-
fined by the principles of primacy, autonomy and direct applicability.1¢ According
to article 8 of CRS laws and other regulations must comply with generally accepted
principles of international law and with treaties that are binding on Slovenia and
treaties have to comply with CRS. Regulations and other general legal acts must al-
so be in conformity with other ratified treaties, ratified by the Government. On the
other hand, according to the principle of primacy and case law of ECJ, the national
legislation, even the Constitution, has to comply with any EU regulation. A clause,
defined in article 3.a, which would transfer the exercise of part of its sovereign rights
to EU, was needed. But there is an important limitation: the organisation, to which
the exercising of sovereign rights is transferred, has to respect human rights, demo-
cracy and the rule of law. Before ratifying a treaty with EU, a referendum was passed.
The National Assembly was bound by the result of such referendum and a referen-
dum regarding the law on the ratification of the treaty concerned may not be called.

The most important is the third paragraph, according to which Legal acts and
decisions adopted within international organisations to which Slovenia has transfe-
rred the exercise of part of its sovereign rights shall be applied in Slovenia in accor-
dance with the legal regulation of these organisations. This paragraph is important
because of already mentioned principle of direct applicability of EU legislation.

13 Adopted on 4th and 5th November 2004, wasn’t published in Official Journal; http://europa.eu/
scadplus/leg/en/lvb/116002.htm

14  Strengthening fundamental rights and citizenship, anti-terrorist measures, defining a balanced
approach to migration, setting up a common asylum procedure, maximising the positive impact
of immigration, developing integrated management of the EU’s external borders, striking the rig-
ht balance between privacy and security while sharing information, developing a strategic con-
cept on tackling organised crime, a genuine European area of justice and sharing responsibility
and solidarity.

15 ULRS, 33/1991, 42/1997, 66/2000, 24/2003, 69/2004, 68/2006.

16 Regulations, treaties and even partly directives. Grilc, Ile$i¢, Pravo Evropske unije, pp. 101.
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There was also a change in article 47 of CRS. The previous article prohibited the
extradition of Slovenian citizen to another country. A foreigner could be extradited
only if such obligation arises from international treaties which bind Slovenia.

It wasn’t only because of EU law, but also because of the obligations under in-
ternational criminal law, that the change was necessary. Slovenia ratified The Rome
Statute of International criminal court on November 2274 2001. The statute uses the
term surrender and not extradition. So in relations between member states of EU and
between the International criminal court and state parties a term surrender should
be used and between other countries the term extradition. The difference is not on-
ly in term, but also in the content of the term, as we shall see later.

The new article 47 still prohibits the extradition or surrender of Slovenian citi-
zen, unless such obligation to extradite or surrender arises from a treaty by which,
in accordance with the provisions of the first paragraph of article 3a, Slovenia has
transferred the exercise of part of its sovereign rights to an international organisa-
tion. The respect of human rights, rule of law and democracy is requested.

Criminal Procedure Act!?

Act amending the Criminal Procedure Act — ZKP F 18

The new act adopted two main changes, which were consequences of EU legi-
slation; witness protection and simplified extradition.

The change in witness protection was adopted on the ground of Framework
decision on the standing of victims in criminal proceedings,!® which demands pro-
tection of victims and their families, if there is a serious threat of vengeance or in-
trusion in their privacy due to their cooperation in criminal procedure. Before the
change only those witnesses were protected, who were suspects and accused persons,
whose punishment can be mitigated and who are endangered because they preven-
ted crime or revealed information, relevant for investigation and prosecution of the
committed acts or their close relatives. Now the first paragraph of the article 141.a
changed so that also other witnesses and their close relatives who are endangered by
cooperation in criminal proceeding, should be protected. The new article 240.a re-
gulates the procedure and six witness protection measures. The court can less restri-
ctively order to erase some or all of the witness’s personal data from the file, define
some of this data as top secret, order the defendant, counsel, victim and their legal
representative to keep this data a secret, give the witness a pseudonym or questions
him through technical barrier (wall, voice changer...). The measure, which is the most
effective, but is also the most restrictive, is the complete anonymity of the witness,
even to the defendant. This status is given to the reliable witness by a judge, after he
identifies the witness,20 questions him and verifies the danger for his life (or the life
of his close relative), and that he has relevant information. At last the judge has to
rule that the interest of justice and successful criminal procedure overweigh the

17  Zakon o kazenskem postopku (ZKP) UL RS, 8/2006.
18 UL RS, 43/2004.

19  Framework decision on the standing of victims in criminal proceedings, Official Journal L 82 of
22.03.2001.

20 These data are secretive and eliminated from the file.
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interest of defence to identify the witness. Only judge, prosecutor, witness and ur-
gent judicial staff are present.

Slovenia signed Convention on simplified extradition procedure between the
Member States of the European Union.2! Consequently new article 529.a was adop-
ted. This article regulates the simplified extradition.2?2 The procedure has been ab-
ridged, because there is no decision by the judicial senate. Now a foreign citizen may
be extradited or put in detention for the purpose of extradition without procedure
according to articles 526 to 529, if a foreign citizen gives his consent to the extradi-
tion after the legal counsel and questioning by investigative judge. The investigative
judge informs the foreigner that he can consent to extradition, that the consent sho-
uld be given voluntarily and may be revoked until the Minister of Justice’s decision
and that consequently to consent the procedure would be abridged. He can also con-
sent to enunciation of entitlement to the speciality rule. The Minister decides on
whether the foreigner should be extradited or not. If the consent is revoked or the
conditions from article 522 are not fulfilled, the foreigner should be extradited ac-
cording to normal procedure.??

Act amending the Criminal Procedure Act — ZKP G 24

This new act slightly changes the range of persons who are entitled to witness
protection: defendants, whose punishment could be mitigated, persons whose life
or health are endangered and on their proposal their close relatives and other peo-
ple in danger. Consequently also the article 240.a was adjusted according to the cha-
nge of article 140.a.

New article 160.b was added on the grounds of Council Framework Decision of
13 June 2002 on joint investigation teams.2> This framework decision is also based
on the European Council held in Tampere, which called for ,joint investigation te-
ams as foreseen in the Treaty on European Union to be set up without delay, as a
first step, to combat trafficking in drugs and human beings as well as terrorism.”26
According to this the framework decision introduces joint investigation teams; com-
petent authorities of two or more member states may set up by mutual agreement a
joint investigation team for a specific purpose and a limited period, which may be
extended by mutual consent, to carry out criminal investigations in one or more of
the member states setting up the team. The composition of the team should be set
out in the agreement?’ (member states should decide on its composition, purpose
and duration). It may particularly be set up where a member state’s investigations

21 Convention drawn up on the basis of Article K.3 of the Treaty on European Union, on simpli-
fied extradition procedure between member states of the EU, Official Journal 375, 12.12.1996.

22 Now there are three kinds of extradition: »normal« extradition, simplified extradition and sur-
render on the ground of European Arrest Warrant (the last two only in relations between mem-
ber states).

23 Art. 529.a ZKP.

24 ULRS, 101/2005.

25  Official Journal L 162, 20/06/2002.

26  Council Framework Decision of 13 June 2002 on joint investigation teams.

27  Ibidem, art. 1.
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into criminal offences require difficult and demanding investigations having links
with other member states or when a number of member states are conducting inve-
stigations into criminal offences in which the circumstances of the case necessitate
coordinated, concerted action in the member states involved.28 A very important li-
mitation of the joint investigation teams is that they should operate in the territory
of a member state in conformity with the law applicable to that member state.2?

According to the framework decision Slovenian policemen may cooperate with
policemen from other member states or other countries3? in criminal investigation
or in pre-trial phase. The police should be directed by prosecutor according to the
article 160.a ZKP. He works together with prosecutors from other member states,
who cooperate in joint investigation team. The cooperation is based on mutual ag-
reement, signed by State Prosecutor General or his substitute. It limits the joint in-
vestigation team and defines the criminal act, purpose of the team, Slovenian and
other prosecutors and duration of the cooperation. The Ministry of Justice should
be informed of the agreement. The team may work on or outside the territory of
Republic of Slovenia. It may also include the Europol, Eurojust or Olaf representa-
tives (according to the EU framework decision), but it should be defined in the mu-
tual agreement. All police departments and state prosecutors are obliged to assist the
joint investigation group. At the end its leader gives written report to all of its mem-
bers and to the State Prosecutor General.3!

Police Act 32

On the basis of Convention Implementing the Schengen Agreement33 new ar-
ticles 36.a and 36.b were adopted by Act amending the Police Act in 2006. According
to Porocevalec Drzavnega Zbora34 Slovenia needed legal basis for executing measu-
res from Article 99 in Convention Implementing Schengen Agreement. It adopts di-
screet surveillance or of specific checks. An alert for discreet surveillance or specific
checks may be issued for the purposes of prosecuting criminal offences and for the
prevention of threats to public security, where there is clear evidence that the per-
son concerned intends to commit or is committing numerous and extremely seri-
ous criminal offences or where an overall assessment of the person concerned, in
particular on the basis of past criminal offences, gives reason to suppose that that
person will also commit extremely serious criminal offences in the future. The alert
may also be issued in accordance with national law, at the request of the authorities
responsible for national security, where there is clear evidence that the information

28  Ibidem, art. 1.

29  Ibidem.

30 Based on a special mutual agreement, if from another country. Art. 160.b/III ZKP.

31 Art. 160.b ZKP

32 Zakon o policiji (ZPol) UL RS, 107/2006.

33 Convention implementing the Schengen Agreement of 14 June 1985 between the Governments
of the States of the Benelux Economic Union, the Federal Republic of Germany and the French
Republic on the gradual abolition of checks at their common borders, Official Journal L 239, 22/
09/2000.

34  Porocevalec Drzavnega Zbora Republike Slovenije, 72/06.
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is necessary in order to prevent a serious threat by the person concerned or other se-
rious threats to internal or external national security. The convention names the in-
formation, which may collected and communicated to the authority issuing the alert
when border checks or other police and customs checks are carried out within the
country.3> According to the Convention discreet surveillance or specific checks may
be executed when border checks or other police and customs checks are carried out
in Slovenia on the basis of the alert by the requesting state, which has been entered
into Schengen Information System.3¢ The second and third paragraph define the di-
screet surveillance (named information should be collected, the person or vehicle
should be found) and specific checks (search of the person or vehicle according to
National Border Control Act,37 Criminal Procedure Act, General Offences Act and
other acts, which regulate search). The measure should be executed restrictively so
that they jeopardise the supervised person’s human rights as lightly as possible.38

The article 36.b defines conditions under which the alert for discreet surveilla-
nce or specific checks may be issued. They are similar to those, defined in Conven-
tion. The second paragraph names acts of crime, for which the alert may be issued.
The list contains 31 criminal acts. The alert is issued in written by State Prosecutor
on police proposal. The proposal and alert should contain data, which define the per-
son or vehicle, purpose and explanation. If the written alert couldn’t be issued in ti-
me or it would be dangerous to postpone the measure, the State Prosecutor can ver-
bally issue the alert.3° The measure is issued for 3 months and may be prolonged, but
for the maximum period of 24 months. For 12 criminal acts (mostly committed aga-
inst the State of Slovenia, International law and Human rights) the alert may be is-
sued in written by State Prosecutor General or Supreme State Prosecutor, specially
authorised.*0

Courts Act 41

In 2004 a new article 113.a was added, which gives the judge a competence to
request the ECJ] for a preliminary ruling. According to article 234 of European
Community Treaty the ECJ has jurisdiction to give preliminary rulings concerning
the interpretation of the Treaty, the validity and interpretation of acts of the insti-
tutions of the Community and of the ECB and the interpretation of the statutes of
bodies established by an act of the Council, where those statutes so provide. Where
such a question is raised before any court or tribunal of a member state, that court

35 The fact that the person for whom or the vehicle for which an alert has been issued has been fo-
und, the place, time or reason for the check, the route and destination of the journey, persons ac-
companying the person concerned or occupants of the vehicle, the vehicle used, objects carried
and the circumstances under which the person or the vehicle was found. Article 99 par. IV They
do not differ from the information, named in art. 36.a par. 4 ZPol.

36  Art. 36.a par. 1 ZPol.

37 UL RS 110/2006.

38  Art. 36.a par. 5 ZPol.

39 In 12 hours the written alert should be issued. Art. 36.b par. 4 ZPol.

40  Art. 36.b. par. 6 ZPol.

41 ULRS, 110/2005.
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or tribunal may, if it considers that a decision on the question is necessary to enable
it to give judgment, request the ECJ to give a ruling on these questions. Where any
such question is raised in a case pending before a court or tribunal of a member state
against whose decisions there is no judicial remedy under national law, that court or
tribunal shall bring the matter before the ECJ.42 Under the Treaty on European
Union the Court has limited jurisdiction to give preliminary ruling in the field of po-
lice and judicial cooperation in criminal matters, only if a member states agrees up-
on it with a special declaration. The first paragraph of the new article 113.a makes
the judge competent to request ECJ for a preliminary ruling. The second paragraph
in accordance to the EC Treaty imposes a duty on judges to request the EC]J, when
there is no regular or irregular judicial remedy against his decision.

It is important to mention that Slovenian law only mentions a court as the one,
who raises the question to Court of Justice to give a ruling. The treaty mentions ,,any
court or tribunal” and the ECJ has given it an even broader meaning in its case law.43
The sole classification of courts under the national law is irrelevant,44 the ECJ con-
siders only factual role of some body of a member state.

The court issues a conclusion, which interrupts the procedure in front of natio-
nal court or tribunal. There is no judicial remedy against this decision. ,,In praxis,
the request is submitted by parties, but the court or tribunal could submit the re-
quest even against the parties’ will.”4> Until the ECJ’S ruling is given, can the natio-
nal tribunal perform only those procedural acts, which cannot be prolonged, if they
do not influence the ECJ’s ruling or they don’t regulate the question permanently.

If the court or tribunal is no longer allowed to use the regulation, which was
requested to be given a ruling on and if the preliminary ruling hasn’t been given
yet, must the tribunal withdraw the request, unless he is bounded according to na-
tional law.

The preliminary ruling is a binding judgement for the national tribunal. The ju-
dge uses the ruling according to the facts of the case and makes a legal conclusion.4

There’s a question, whether this kind of legislation was needed in the first place.
The preliminary ruling is defined in Treaty on European Union and in European Co-
mmunity Treaty, which are directly applicable. The ground for preliminary ruling
wasn’t needed. But of course there was a necessity to define some rules about pro-
cedure in Slovenian court.

42 European Community Treaty, art. 234.

43 1In case law there has been a question of arbitrations (case Nordsee), Appeals Committe for Ge-
neral Practice (case Broekmeulen).

44 Grilc, 1lesi¢, Pravo Evropske unije (2001), pp. 241.

45  Ibidem, pp. 240. There can be any regular or irregular judicial remedy against the request for pre-
liminary ruling under the national legislation. An appeal against the decision does not interrupt
the ECJ’s procedure. The ECJ can refuse the request only if the request is withdrawn by the court
or tribunal, which submitted the request or by a court of higher instance. Ibidem, pp. 251.

46  Ibidem, pp. 256. In case Gmurzynska Bscher the ECJ ruled, that the intention of the preliminary
ruling is to unify the usage of EU legislation. National courts should define the facts of the case,
legal problem and then make the conclusion. Ibidem, pp. 232.
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Act on the European arrest warrant and surrender procedures 47

The Council of European Community adopted a Council Framework Decisi-
on of 13 June 2002 on the European arrest warrant and the surrender*® procedures
between Member States.*? It demands adoption of national legislation, which will
achieve the binding goal of the framework decision. On this ground the Act on the
European arrest warrant and surrender procedures and Rules on the form of the
European arrest and surrender warrant were adopted.>0

In accordance to the framework decision the European arrest warrant (EAW)
is a judicial decision issued by a member state with a view to the arrest and surren-
der by another member state of a requested person, for the purposes of conducting
a criminal prosecution or executing a custodial sentence or detention order.

The act regulates the procedure of issuing EAW and the procedure of surren-
der of the suspects and accused ones and their transport in relations between the
member states across the territory of Slovenia. When a legal question is no regula-
ted in the act, the Criminal Code, Criminal Procedure Act or Enforcement of Penal
Sentences Act should be used.

In relation to the crimes, for which the EAW could be issued, the act complete-
ly follows the framework decision. A EAW may be issued for acts punishable by the
law of the issuing member state by a custodial sentence or a detention order for a
maximum period of at least 12 months or, where a sentence has been passed or a de-
tention order has been made, for sentences of at least four months.>! The principle
of double criminality of the act>2 has been mainly left intact, but there is also a large
exception from this rule. In the named offences,?3 if they are punishable in the issu-

47  Zakon o evropskem nalogu za prijetje in predajo (ZENPP) UL RS, 37/2004.

48  The empbhasis should put on the fact, that the term surrender is not only used in EU legislation,
but also in international criminal law. Even the Statute of the International criminal tribunal us-
es the term surrender and transport of the accused to the International court in the article 29; Co-
operation and legal assistance. The Roman Statute of the International criminal court also uses
the term a surrender of the accused in differs the surrender from the extradition to another coun-
try. Art. 90 of Roman Statute.

49  The framework decision replaces the corresponding provisions of the following conventions ap-
plicable in the field of extradition in relations between the Member States, European Convention
on Extradition, Agreement between the 12 Member States of the European Communities on the
simplification and modernisation of methods of transmitting extradition requests, Convention
on simplified extradition procedure between the Member States of the European Union, Conven-
tion relating to extradition between the Member States of the European Union and the Conven-
tion implementing the Schengen Agreement.

50  Pravilnik o obrazcu evropskega naloga za prijetje in predajo (POENPP) UL RS, 51/2004. The sha-
pe and content of the EAW was precisely regulated in accordance to the Act on EAW and EU fra-
mework decision.

51 Art. 4 par. 1 ZENPP.

52 Art. 11 par. 2 ZENPP. The double criminality of the act is a general principle of international law
in relation to extradition.

53  This technique has already been criticised in framework decision. The criminal acts are named
very broadly and indistinctly. These criminal acts are: participation in a criminal organisation, te-
rrorism, trafficking in human beings, sexual exploitation of children and child pornography, illi-
cit trafficking in narcotic drugs and psychotropic substances, illicit trafficking in weapons, mu-
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ing member state by a custodial sentence or a detention order for a maximum peri-
od of at least three years and as they are defined by the law of the issuing member
state, will without verification of the double criminality of the act, give rise to surre-
nder pursuant to a EAW.

The act also respects the speciality rule.>* However, the speciality rule does not
apply in four cases: if a person had a legal chance to leave the territory of Republic
of Slovenia and wouldn’t leave in 45 days after a final release or comes back after the
leave; if the act is punishable only by fine, if the person accused expresses renuncia-
tion of entitlement to the speciality rule, if the executing member state consents>> to
proceedings, punishment or surrender for acts other than the conduct or the case of
conduct which forms the basis of the crimes, for which the person has been surren-
dered.>®

The framework decision also names the grounds for optional>” or mandatory>3
non-execution of the EAW. The Slovenia legislator enacted all the grounds, defined
in the EU framework decision. However, there are a few differences. Few grounds,
which are optional in the framework decision, have been made mandatory in Slo-
venian act. Another ground for mandatory non-execution has been added: proba-

nitions and explosives, corruption, fraud, including that affecting the financial interests of the Eu-
ropean Communities within the meaning of the Convention of 26 July 1995 on the protection of
the European Communities’ financial interests, laundering of the proceeds of crime, counterfei-
ting currency, including of the euro, computer-related crime, environmental crime, including
illicit trafficking in endangered animal species and in endangered plant species and varieties, fa-
cilitation of unauthorised entry and residence, murder, grievous bodily injury, illicit trade in hu-
man organs and tissue, kidnapping, illegal restraint and hostage-taking, racism and xenophobia,
organised or armed robbery, illicit trafficking in cultural goods, including antiques and works of
art, swindling, racketeering and extortion, counterfeiting and piracy of products, forgery of admi-
nistrative documents and trafficking therein, forgery of means of payment, illicit trafficking in
hormonal substances and other growth promoters, illicit trafficking in nuclear or radioactive ma-
terials, trafficking in stolen vehicles, rape, arson, crimes within the jurisdiction of the Internatio-
nal Criminal Court, unlawful seizure of aircraft/ships, sabotage.

54  Art. 8 par. 1 ZENPP: ,A person, surrendered to the Republic of Slovenia, shall not be proceeded
against punished or detained for any conduct, committed prior to the surrender other than the
conduct or the case of conduct which forms the basis of the crimes, for which the person has been
surrendered.”

55  Each person should be informed about the meaning of the speciality rule, consequences of renu-
nciation of entitlement to the speciality rule, that the renunciation should be expressed voluntari-
ly and cannot be revoked and that the person has a right to be assisted by a legal council.

56  Art. 8 par. 2 ZENPP.

57  The executing judicial authority may refuse to execute the EAW. The framework decision names
seven grounds in art. 4.

58 The framework decision names three grounds in art. 3: if the offence on which the arrest warrant
is based is covered by amnesty in the executing member state, where that state had jurisdiction
to prosecute the offence under its own criminal law; if the executing judicial authority is infor-
med that the requested person has been finally judged by a member state in respect of the same
acts provided that, where there has been sentence, the sentence has been served or is currently be-
ing served or may no longer be executed under the law of the sentencing member state and if the
person who is the subject of the European arrest warrant may not, owing to his age, be held cri-
minally responsible for the acts on which the arrest warrant is based under the law of the execu-
ting state.
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ble cause that the EAW has been issued for the sole purpose of criminal proceedings
or punishment on the grounds of gender, race, religious belief or other status.>®

In particular cases the executing judicial authority may demand certain condi-
tions for issuing the EAW.%0 If the EAW has been issued for the purposes of execut-
ing a sentence or a detention order imposed by a decision rendered in absentia and
if the person concerned has not been summoned in person or otherwise informed
of the date and place of the hearing which led to the decision rendered in absentia,
a surrender may be subject to the condition that the issuing judicial authority gives
an assurance that the person who is the subject of the EAW that will have an oppor-
tunity to apply for a retrial of the case in the issuing member state and to be present
at the judgment. If the act on the basis of which the EAW has been issued is punis-
hable by custodial life sentence or life-time detention order, the execution may be
subject to the condition that the issuing member state has provisions in its legal sys-
tem for a review of the penalty or measure imposed, on request or at the latest after
20 years. If a person who is the subject of a EAW for the purposes of prosecution is
a national or resident of the executing member state, surrender may be subject to
the condition that the person, after being heard, is returned to the executing mem-
ber state in order to serve there the custodial sentence or detention order passed aga-
inst him in the issuing member state.

The act also regulates the question of the immunity of the person, who is a sub-
ject of an EAW. If a person enjoys the privileges or immunity, the executing judicial
authority shall request the authority of executing or another member state to waive
the immunity or privileges.6!

The executing judicial authority might, after deciding to execute the EAW, po-
stpone the surrender so that the requested person may be prosecuted or a punish-
ment may be enforced in the executing member state for an act other than that re-
ferred to in the EAW. In this case the executing judicial authority has another choice:
it may temporarily surrender the requested person under conditions to be determi-
ned by mutual agreement in writing between the executing and the issuing judicial
authorities.62

The Act on the European arrest warrant and surrender procedures regulates al-
so the seizure of property. If the issuing judicial authority requests Slovenian judi-
cial authority to seizure and hand over the property, which may be required as an
evidence in criminal procedure or acquired of the requested person as a result of the
criminal act, the investigative judge seizures and hands over the property on the gro-
und of Criminal Code and Criminal Procedure Act. The property should be handed
over even if the person cannot be surrendered due to death or escape of the reques-
ted person. If Slovenian judicial authority seizures the property in Slovenian crimi-
nal procedure, the property may be temporarily handed over to issuing member state
on condition of return when the criminal procedure in issuing member state termi-
nates.63

59  Art. 12 ZENPP.
60 Art. 14 ZENPP.
61  Art. 27 ZENPP.
62  Art. 31 ZENPP.
63  Art. 49 ZENPP.
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Comparing the Slovenian act to EU framework decision I can conclude that it
contains all relevant legal problems, substantive and procedural. The act is lex spe-
cialis in relation to Criminal Procedure act, Criminal Code and Enforcement of Pe-
nal Sentences Act, that are used when Act on the European arrest warrant and sur-
render procedures does not answer to all real life situations.

Witness Protection Act 64

Witness Protection Act was adopted in 2005 owing to the Council Framework
Decision on the standing of victims in criminal proceedings.®> This framework de-
cision is based on the conclusions of Tampere 1999 meeting that minimum stan-
dards of witness protection should be drawn up.66

Witness Protection Act regulates conditions and procedures for witness protec-
tion and for protection of other person, who are endangered due to their coopera-
tion in criminal procedure.®? In this aspect, Slovenian act is broader than framework
decision, which regulates only witness protection, but Slovenian act protects also ot-
hers.®8 Special department of the Slovenian Police should be established:
Department for witness protection. It executes the witness protection in practice.
The decision to include a person in witness protection programme or to terminate
it is made by Commission for witness protection on the proposal of a supreme state
prosecutor. It has four members: a supreme judge, a supreme state prosecutor, a
representative of Ministry of Interior and Ministry of Justice. The act defines pre-
cisely the measures®® for witness protection, including psychological, social and legal
assistance, which is emphasised in the framework. The Department for witness pro-
tection should cooperate with non-governmental organisations.

The framework decision includes also the victim’s right to reimbursement of ex-
penses incurred as a result of their legitimate participation in criminal proceedings
and a right to compensation in the course of criminal proceedings. This has already
been regulated in Criminal Procedure Act, which also regulates the prosecutor’s po-
wer to seek meditation in criminal cases. It is highly emphasized in the EU legisla-
tion: each member state should seek to promote mediation in criminal cases for of-

64  Zakon o zas¢iti pri¢ (ZZPri¢) UL RS, 81/2006.

65  Council Framework decision of 15 March 2001 on the standing of victims in criminal proceedings,
Official Journal L 82 of 22.03.2001.

66  32nd point of Tampere conclusions: "Minimum standards should be drawn up on the protection
of the victims of crimes, in particular on crime victims’ access to justice and on their right to com-
pensation for damages, including legal costs. In addition, national programmes should be set up
to finance measures, public and non-governmental, for assistance to and protection of victims.”

67  According to introductory articles of the framework decision, the witness should be assisted not
only in criminal procedure, but also before and after criminal procedure.

68  Art. 4 ZZPri¢: The Act is also used for suspects and accused persons, whose punishment can be
mitigated and who are endangered because they prevented crime or revealed information, rele-
vant for investigation and prosecution of the committed acts. The act is used also for persons who
are endangered because of their relation to suspects and accused persons.”

69  Art. 17 par. 2 ZZPri¢. The measures include also: urgent measures in art. 11 (consulting, techni-
cal and physical protection of people or buildings, temporary migration), migration, changed per-
sonal documents, international exchange, measure in prison or detention, economic and social
support, change of identity and others.
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fences which it considers appropriate for this sort of measure and ensure that any
agreement between the victim and the offender reached in the course of such medi-
ation in criminal cases can be taken into account.”?

Act on Execution of Penal Sanctions 7!

The Act on Execution of Penal Sanctions was adopted on the 2314 of February
2000 as the last one among the core penal laws (Criminal code, Criminal Procedure
Act, Act on Responsibility of Legal Persons for Criminal Offences, Act on Execution
of Penal Sanctions). The last place in such row is logical, since the Act on Execution
of Penal Sanctions is bound to the provisions of all the acts enumerated above.

The Act on Execution of Penal Sanctions regulates the execution of sentences
(imprisonment, fine, prohibition of driving and deporting of foreign citizen from
the country), the execution safety measures (compulsory psychiatric treatment and
detention in heath institution, compulsory psychiatric treatment in the communi-
ty, compulsory treatment of persons addicted to alcohol and drugs, barring from
performing occupation, revoking of driving license and confiscation of objects gai-
ned through the committing of criminal offence), the execution of educational mea-
sures and sentences for juvenile offenders (educational measures: instructions and
prohibitions, supervision by social services, committal to an educational institution,
committal to a juvenile detention centre and committal to an institution for physi-
cally or mentally handicapped youth; sentences: juvenile detention and fine), as well
as the execution of sentences for legal persons (fine, confiscation of property and li-
quidation of legal person) and sanctions for misdemeanors.

Even though the old Slovenian Act on Execution of Penal Sanctions from the
1978 was (at the time of its formation) relatively modern, the change was necessary,
since the entire legal system in Slovenia was thoroughly changed in the nineties of
past century. Besides the new domestic laws, which demanded the change of the old
Act on Execution of Penal Sanctions (especially the new Criminal Code from 1994,
which introduced a new system of penal sanctions), there were many international
instruments, which had to be taken into account when adopting the new Act on Exe-
cution of Penal Sanctions. Among international documents it is to especially to stress
United Nations Standard Minimum Rules for the Treatment of Prisoners, United
Nations Convention against Torture and Other Cruel, Inhuman or Degrading Trea-
tment or Punishment and the so called European Prison Rules (Council of Europe
Recommendation No. R (87) 3), however, one must not overlook numerous other
resolutions and recommendations from the Committee of Ministers of Council of
Europe.”2

Since its adoption the Act on Execution of Penal Sanctions was amended twice.
Especially the second amendment is worth to be mentioned with regard the changes
of Slovenian penal law forced by EU influences, namely the Council Framework De-

70  Council Framework decision of 15 March 2001 on the standing of victims in criminal proceedings,
art. 10.

71  Zakon o izvr$evanju kazenskih sankcij (ZIKS-1) UL RS, , , , 110/2006 (official consolidated text).

72 For the detailed list of international instruments which were taken into account when adopting
the Act on Execution of Penal Sanctions see Porocevalec Drzavnega zbora Republike Slovenije
No. 5, from the 29th of January 1999.
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cision on the standing of victims in criminal proceedings.”? With the amendment”4
the Slovenian legislator provided for adequate instruments for the protection of pri-
soners who take part in the programs of witness protection.”> In the future there can
be foreseen certain new challenges for the Slovenian law on execution of penal sanc-
tions. At the time of writing this article there is a Council Framework decision on the
recognition and supervision of suspended sentences and alternative sanctions being
drafted (initiative of Germany and France). The purpose of this framework decision
is, with a view to facilitating the social re-integration of sentenced persons and im-
proving the protection of victims, to lay down the rules according to which one Mem-
ber State recognizes judgments issued in another Member State, supervises suspen-
ded sentences and alternative sanctions imposed in that State and takes all other
decisions relating to the suspended sentence, insofar as this falls within its compe-
tence. When the framework decision comes into power, it will represent an inevi-
table push for the next amendment of Slovenian law on execution of penal sanctions.

Act on Nomination of Candidates from the Republic of Slovenia
for Judges at International Court 76

Before this act was adopted, the Constitutional Court Act was used for electing
Slovenian candidates for European Court of Human rights.”” As the Slovenian Go-
vernment wrote in draft law, Slovenia needed an effective and precise regulation in
relation to international organisations’ membership, not only in the Council of Eu-
rope. This act can be used for electing Slovenian candidate for the judges of The Eu-
ropean Court of Justice, The Court of First Instance and representative in Eurojust.

CONCLUSION

In criminal procedure, changes have been implemented in following fields: wit-
ness protection, extradition (simplified extradition and surrender on the basis of
EAW), Schengen related issues (external border protection, discreet surveillance and
specific checks) and joint investigation team. The Slovenian legislator has closely fo-
llowed the EU legislation in every change; in purpose, spirit and wording. Conse-
quently Slovenian criminal law has got new terminology. Another even more im-
portant consequence is the drop-out of Slovenian sovereignty. The EU has gained
competence even in criminal law, which was believed to be the last defender of na-
tional sovereignty. This relates also to criminal procedure, even though the compe-
tence in criminal substantive law reduces sovereignty even further. One of the basic
components of sovereignty is the power to define the criminal act and punishment
for it. Even so, the power to regulate criminal procedure also reduces the sovereignty
of the state. The last changes unfortunately tend towards raising the efficiency and

73 Council Framework decision of 15 March 2001 on the standing of victims in criminal proceedings,
Official Journal L 82 of 22.03.2001.

74  ZIKS-1B UL RS, .
75  For information on Slovenian Witness Protection Act see the elaborations above.

76  Zakon o predlaganju kandidatov iz Republike Slovenije za sodnike mednarodnih sodi$¢ (ZPKS-
MS) UL RS, 64/2001, 59/2002.
77  Zakon o ustavnem sodis¢u (ZUstS) UL RS, 15/1994.
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reducing the human rights. I can think at least of two main reasons: the fear of te-
rrorism and protection of EU (financial) interests. Although almost every act men-
tions respect for human rights, it is essential to also respect them in implementation
legislation in member states and in especially in practice. And Slovenian legislator
should also respect them in practice.
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USKLADIVAN]JE SLOVENACKQG ZAKONA O KRIVICNOM POSTUPKU
I ZAKONA O IZVRSEN]JU KRIVICNIH SANKCIJA
SA EVROPSKOM LEGISLATIVOM

Ulazak u Evropsku Uniju imao je veliki uticaj na Slovenac¢ko zakonodavstvo. Usvojeno
je dosta novih zakona, dok su postojeéi prilagodeni duhu Evropske legislative. Cilj ove ana-
lize je da pruzi prikaz relevantnih izmena u oblasti krivi¢ne procedure i izvr$enja krivi¢nih
sankcija. Autori najpre daju kratak istorijski prikaz nastanka i razvoja krivi¢cnog zakonodav-
stva Evropske Unije, dok je drugi deo posveéen izmenama Slovenackih zakona u ovoj obla-
sti, prvenstveno Zakona o krivi¢nom postupku, a u vezi sa tim i Zakona o policiji, Zakona o
sudovima, Zakona o zastiti svedoka, Zakona o izvrsenju krivi¢nih sankcija i Zakona o nomi-
novanju slovenackih drzavljana za sudije Medunarodnog suda.

Imajudi u vidu da je ulazak u Evropsku Uniju ogranicio drzavni suverenitet Republike
Slovenije, revizija Ustava takode je bila neophodna. Posebna paznja u radu je posvecena no-
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vousvojenom treem paragrafu kojim je proklamovano nacelo direktne primene Evropske
legislative.

Od vaznijih izmena Zakonika o krivicnom postupku navode se pojednostavljenje po-
stupka ekstradicije, formiranje zajednic¢kih istraznih timova, izdavanje evropskih garancija
licima li$enim slobode, i tsl. Pojednostavljeni postupak ekstradicije primenjuje se samo u od-
nosima sa drzavama ¢lanicama Evropske Unije koje su ujedno i potpisnice Konvencije o po-
jednostavljenju postupka ekstradicije, a svodi se na ispitivanje lica od strane istraznog sudi-
jeina kona¢nu odluku ministra pravde dok je, zarad pojednostavljenja postupka, izostavljena
faza odlucivanja od strane sudskog veca. U cilju poboljsanja efikasnosti istrage za pojedina
teza, taksativno nabrojana, krivi¢na dela, predvida se formiranje zajednic¢kih istraznih timo-
va, sastavljenih od pripadnika policije drzava ¢lanica, i predstavnika Europola, Eurojust-a i
Olafa, koji ¢e biti pod nadzorom i rukovodstvom Drzavnog tuzioca. Takode je izmenama
Zakonika o kriviénom postupku prosirena zastita svedoka i na saucesnike koji su spre¢ili iz-
vr$enje krivi¢nog dela ili su dali vazne informacije u postupku ili su pak zbog saradnje sa pra-
vosudnim organima ugroZeni na drugi nacin, kao i na njihove bliske srodnike. Zakonik pre-
dvida $est mera zastite, ali takode je ostavio moguénost usvajanja posebnog zakona koji bi
detaljnije regulisao njihovu zastitu. U skladu sa tim, 2006. godina je usvojen Zakon o zastiti
svedoka. Njime su regulisani uslovi za uklju¢ivanje u Program zastite, postupak ukljucivanja
u Program kao i njegovo okoncanje, i precizirane su mere zastite. Za konkretno sprovodenje
zadtite zaduZen je poseban ogranak slovenacke policije pod nazivom Odsek za zastitu svedo-
ka. Zastita je pod kontrolom Komisije za zastitu koju ¢ine sudija Vrhovnog suda, Republicki
javni tuzilac, i po jedan predstavnik Ministarstva pravde i Ministarstva unutrasnjih poslova.

Zarad uskladivanja sa Konvencijom o primeni Sengenskog sporazuma, Zakonom o po-
liciji je regulisano sprovodenje tajnog nadzora i posebnih proveravanja. Ove mere mogu se
primeniti u cilju vodenja krivi¢nog postupka za krivi¢na dela taksativno navedena u Konven-
ciji, kao i u cilju zastite javne bezbednosti.

U cilju implementacije Odluke o evropskim garancijama lica liSenih slobode i postup-
ku njihovog isporucivanja, Slovenija je 2004. godine donela poseban zakon. Takozvane ,,Ev-
ropske garancije” izdaje sud stranim drzavljanima koji su lideni slobode, a njihov cilj je upo-
znavanje ,uhapsenih” sa pravima koja im pripadaju. Slovenacki zakon reguliSe postupak
izdavanja navedene garancije, postupak isporucivanja osumnji¢enih i okrivljenih u drugu dr-
zavu ¢lanicu kao i preko teritorije Slovenije.

Izvr$enje krivi¢nih sankcija regulisano je Zakonom o izvr$enju krivi¢nih sankcija iz 2000.
godine. Izmenama iz 2006. godine obezbedeni su odgovarajuce mere za zastitu zatvorenika
ukljucenih u program zastite svedoka. U skorije vreme bi trebalo ocekivati nove izmene
Zakona o izvr$enju krivi¢nih sankcija u skladu sa implementacijom Odluke Saveta EU o pri-
znavanju i nadzoru uslovnih otpusta i alternativnih sankcija izre¢enih u drugoj drzavi.

Usvajanjem Zakona o nominovanju kandidata iz Republike Slovenije za sudije Medu-
narodnog krivi¢nog suda (2001. godine) prestale su da vaze odredbe Zakona o ustavnom su-
du koje su ranije kori$¢ene prilikom izbora Slovenackih kandidata u medunarodne sudove.
Izmenama zakona o sudovima regulisan je postupak i uslovi pod kojima Slovenacki sudovi
mogu zahtevati preliminarnu odluku Evropskog suda pravde.

Na kraju, autori zaklju¢uju da su navedene izmene usvojene brzo i bez adekvatnog uce-
$¢a strucne javnosti. Slovenacki zakonodavac je striktno pratio Evropsku legislativu, te je sa-
mim tim u krivi¢no zakonodavstvo uneta i nova terminologija. Navedene izmene prvenstve-
no su orjentisane na povecanje efikasnosti krivicnog postupka, ali na ustrb ljudskih prava, za
§ta, po misljenju autora objasnjenje treba traziti prvenstveno u opsteprisutnom strahu od te-
rorizma ali i u nastojanjima Evropske Unije da zastiti svoje (pre svega finansijske) interese.

Kljucne reci:  Evropska Unija, krivi¢ni postupak, ekstradicija, zastita svedoka, izvrsenje kri-
vi¢nih sankcija
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Abstract: This paper deals with several aspects of official crime report data. The first
goal is to look at the sources of official crime statistics and to discuss conditions which influ-
ence processes and results of data collection, analysis, storing and reporting of crime trends
and crime patterns in Slovenia during the period of transition. The second goal is to collect
available official data (from available written and published sources) and present them in
relatively clear manner to readers who are interested in further analysis and interpretation
of data. The third goal is to present some remarks about theoretical, conceptual and metho-
dological deficiencies in the official process of collection, analysis and presentation of offi-
cial statistical data. The last goal is to recommend a new approach to data analysis, which can
integrate some relatively new achievements in the field of new systems theory (Bailey’s so-
cial entropy theory), new approaches in the field of methodology (Ragin’s fuzzy set qualita-
tive comparative analysis) and in the field of statistics (use of multivariate statistics).
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1. INTRODUCTION

A number of works have attempted to tackle criminal justice issues head-on,
such as Sense and Nonsense about Crime and Drugs (Walker (1002), Myths that Ca-
use Crime (Pepinsky and Jesilow, 1984), The Great American Crime Myth (Wright
(1985), and The Mythology of Crime and Justice (Kappeler, Blumberg and Potter,
2000) (cited in Hagan, 2003).

Analysis of official statistics, despite all their limitations, is the first attempt to
overcome a commonsense approach in explaining crime. The investigator has to re-
member that the data has been gathered for agency purposes and therefore may not
contain the degree of operationalisation the researcher desires. Data may be delibe-
rately ‘fudged’ to give a favourable impression of the organisation. Studies over ti-
me are hazardous because of instrumentation modification or changes in the record-
keeping procedures of the agency.

Unfortunately, some researchers discover that the variables have not been mea-
sured in the manner that they had hoped. These are all obstacles, but not always in-
surmountable ones. They might better be viewed as challenges to the imagination
and ingenuity of the researcher to see what she or he can tease out of official data (Ha-
gan, 2003).
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2. SOURCES OF OFFICIAL DATA ABOUT CRIME OFFENCES

There are at least two main sources of police statistical data on crime trends in
Slovenia during the period 1990 -2005:

Journal papers

The first source consists of articles published in the Journal of Criminal Inve-
stigation and Criminology, mostly written by Svetek (published yearly from 1992 to
2006), an analyst at the Ministry of the Interior; similar reports are available from
the end of the 1950s onward, written by various analysts at the Ministry of Interior;
these reports are more useful as long-term sources of data, because their preparation
was undertaken with little variation in methodology each year.

Police official statistics

The second source consists of publications of annual reports and statistical da-
ta available from the web site of the Ministry of Interior of Republic of Slovenia (pu-
blished after 2000 at www.policija.si). One source of police official statistics are Sta-
tistical Yearbooks of the Ministry of Interior (in Slovene, from 1994 to 2001), but the
data is presented without theoretical and methodological comments and the presen-
tation of data is not always at the required professional level.

Other sources

There also exist other sources of official statistical data from other law enforce-
ment agencies (prosecutors, judiciaries, penitentiary institutions), but for the pur-
pose of this paper these data are less important because they are not strictly connect-
ed to the time and place of an event. Such data reflect the workload of various law
enforcement institutions.

Some data and interpretations can be found also in the ‘Resolution on preven-
tion and repression of crime’, accepted by State Assembly of Republic Slovenia on
March 31, 2006. Data from various sources sometimes vary somewhat as later sour-
ces include some corrections (the databases are not frozen at a chosen date), which
are added one or two years later. Thus, in some cases, the volume of criminal of-
fences for the previous two years are somewhat underestimated.

3. CONDITIONS WHICH INFLUENCE THE QUALITY
OF AVAILABLE OFFICIAL DATA

Researchers have to be aware of various conditions which influence the quality
(including shortcomings) of available official data, if they want to use them as indi-
cators of the size, structure and change in the various crime problems experienced
in Slovenian society during the period 1990 — 2005.

The process of data collection for criminal offences depends on many factors,
including:

— presence/absence and continuity/discontinuity of (explicit or implicit) theo-
retical and conceptual definitions of crime offences in the field of criminology and
penal law;
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—the declared and actual political and organisational strategies, policies and pro-
grammes of crime repression and prevention by law enforcement agencies,

— the real process of police field work, which entails the process of data colle-
ction from the viewpoints of needs of detection and clarification of particular crime
offences (each crime is an investigation of a case, like a case study in the social scien-
ces), less effort is devoted to gathering and analysing data from the viewpoint of cri-
me analysis, and presentation of crime patterns and causes, of various users inside
and outside police administration;

— the quantity of energy expended by the police in tasks of data gathering, sto-
ring, analysing and presentation depends on the professional status and role of poli-
ce managers in police organisations. Professional police work, especially at higher ma-
nagement strategic and operational levels, requires a great amount of various forms
of data (case studies, comparative studies, statistical analyses) for their job. A profe-
ssionalisation of the police (and policing) is complex variable.

— the degree of political autonomy and responsibility of police managers neces-
sitates credible reports of police work (including statistical data about crime offen-
ces) for use by prosecutors and courts, government, mass media, political parties,
educational and research institutions as well as the general public. The achieved (of-
ten low) quality of data is an indicator of (absent) responsibility, accountability and
the low professional status of police managers.

There are many known difficulties (some of them are discussed by Mosher,
Miethe and Phillips, 2002) in the process of collecting official data which have been
discovered gradually since the end of the 19th century:

— the degree of public readiness to report crime offences to police can vary from
place to place, from time to time and in regarding to various social categories of po-
pulation (age, gender, status, nationality, resident, migrant, education, occupation
and religion).

— agencies’ reactions and the selection of crimes considered worthy for investi-
gation is a variable which depends on actual strategies and policies of national and
local police agencies. Some work is not only reactive to demands generated by citi-
zens, but is autonomous proactive work with an explicit purpose to prevent, deter,
detect, investigate and report some forms of crime. There are, therefore, priorities in
the field of crime detection and prevention;

— the quality of police work in the pursuit of evidence is variable. In particular,
less effort is devoted to the investigation of some forms of minor property crimes,
and sometimes biases can also exist in police work that remain hidden without criti-
cal review.

— the process of data collection and analysis is a function of ‘interior analytic
units’ and units, which are part of ‘police information systems’. These are often su-
bordinated to the responsibility of immediate managers some of whom have not
sufficient professional autonomy. This means that such individuals are unable to
develop critical and creative responses to the challenges of problem definition and
problem solving in the field of policing.

— often analysts and information workers (managers and professionals) fail to
develop and maintain theoretically and methodologically consistent and appropria-
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te approaches to data base creation and management (i.e. there are frequent and ad
hoc changes of procedures of data collection, sometimes undocumented);

— last not least, there are many contextual factors and actors from the wider so-
cial environment, which influence police work and data collection (for example, the
political, economic and cultural transition from a former socialist republic to an au-
tonomous state, integration and membership in the European Union and NATO,
modernisation of the work of law enforcement agencies, the renewal of material and
process penal law in 1994 and a growing attentionto human rights).

4. TRENDS IN REPORTED CRIMINAL OFFENCES

The classical criminal law approach recommends the use of seven golden ques-
tions for investigation, description and explanation of crime offences. Stane Juznic¢
(1984:820) cited them in Latin: Quis, Quid, Ubi, Quibus auxiliis, Cur, Quomodo and
Quando (in English: who, what, where, by what means, what for, how and when).

In the present article, attention is given only to finding some answers to some
questions about the characteristics of criminal offences (mainly what, who — num-
ber of offenders only, without victims; where and when), because the scope of de-
scription depends on the available data, which are presented at a high level of aggre-
gation in the available resources.

4.1. General trends of criminal offences before 1981-2005

Resolution (2006) gave an overview of trends for a number of criminal offences
in the period 1981 to 2005 (Table 1). There are increases and decreases in volume,
variations being partly a consequence of changes in criminal activity, partly a con-
sequence of peoples’ perceptions of crime and partly a consequence of the activities
of political and law enforcement agencies. The combination of factors which influ-
ence trends of a number of criminal offences cannot be simply explained solely in
terms of changes to the ‘objective reality of crime’. It is also necessary to learn chara-
cteristics of suspects, victims and places and interactions in which criminal offences
took place.

Number of Number of Number of

Year criminal Year criminal Year criminal

offences offences offences
1981 32.377 1991 42.250 2001 74.795
1982 43.557 1992 54.085 2002 77.218
1983 51.057 1993 44.278 2003 76.643
1984 45.014 1994 43.635 2004 86.568
1985 42.776 1995 38.178 2005 84.379
1986 38.118 1996 36.587
1987 35.421 1997 37.173
1988 38.735 1998 55.473
1989 39.967 1999 61.693
1990 38.353 2000 69.045

Table 1: Number of criminal offences in the period 1981 - 2005 (Resolution, 2006)
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Graph 1: Number of recorded criminal offences from 1981 to 2005 (Resolution, 2006)

The overview of general trends highlights that the number of criminal offences
increases after the year 1997. The greatest proportion of growth occurs in the cate-
gory of criminal offences against property.

4.2. General trends of economic and organised crime

In the published reports (Svetek’s articles from 1992 to 2006) the field of crime
offences is sometimes divided into three subfields: general crime, economic crime
and organised crime. This division is based partly on the older division (from the pe-
riod prior to 1990) of crime types into political, economic and general crime (where
political crime is distinguished by political motives against the former socialist poli-
tical order; economic crime is distinguished by a motivation against the social ow-
nership of means of production and public property; general crime is distinguished
by other motives and includes offences against private property and against life and
limb). The size and content of categories of economic and organised crime are not
explicitly and clearly defined, so data should be interpreted carefully.

Economic crime Organised crime

1990 2.222 -
1991 2.164 -
1992 2.876 -
1993 3.235 -
1994 4.771 -
1995 4.162 735
1996 4.976 1.263
1997 4.860 1.038
1998 5.719 1.136
1999 5.128 1.116
2000 6.337 888
2001 7.215 924
2002 8.527 551
2003 7.168 388
2004 5.825 225
2005 6.115 397

Table 2: Overview of numbers of criminal offences classified as economic and organi-
sed crime from 1990 to 2005 (source: combination of Svetek’s articles and the website of the
Ministry of Interior)
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There is a recorded growth in the number of criminal offences in the field of
economic crime, especially in the period between 1990 and 2002. The more ambigu-
ous category of ‘organised crime’ highlights how fluctuations in the volume of or-
ganised crime can reflect changes to the way we define indicators of ‘organisation’
within the criminal activity of offenders.

4.3. Trends in criminal offences by some chapters
of Slovene Criminal Code

A useful overview of the trends for a number of criminal offences can be taken
from the chapters of the Slovene Criminal Code (accepted in 1994). This aggregates
similar criminal offences into subgroups based upon the type of attacked and threa-
tened social values. The structure and dynamics of criminal offences by type show
internal variations inside the general number of crime offences. These variations are
sometimes a consequence of variations in public perception and sometimes a conse-
quence of variations in the activities of law enforcement agencies.

CRIMINAL OFFENCES AGAINST
Lif? and HL}man .Sexugl Property Lega} Public S;iegi?f
Year Limb Rights | integrity XXIII transactions | Order traffic Other All
XV XVI XIX XXV XXXI
XXXI

1990 1.718 586 213 30.787 820 758 535 714 36.131
1991 1.726 615 232 34.103 1.009 797 351 827 39.660
1992 2.069 767 231 43.838 764 1.549 542 1.449 51.209
1993 2.132 824 235 33.693 1.152 993 508 1.506 41.043
1994 1.936 859 259 31.733 1.230 966 352 1.529 38.864
1995 2.107 1.052 275 28.093 1.713 1.031 306 9.058 43.635
1996 1.947 1.277 252 23.645 1.640 793 295 19.905 49.754
1997 1.918 1.600 282 22.698 2.017 774 293 28.332 57.914
1998 2.066 1.906 409 37.441 2.572 1.160 378 9.327 55.259
1999 2.119 2.222 376 45.342 2.184 1.395 289 7.735 61.693
2000 2.111 2.308 362 50.882 2.169 1.765 309 7.768 67.674
2001 2.715 2.875 467 54.872 2.470 1.644 295 9.457 74.795
2002 2.991 3.236 498 54.853 2.209 1.614 379 3.020 68.691
2003 2.844 3.489 420 55.231 2.349 1.740 351 3.051 69.475
2004 2.777 3.810 358 65.250 2.695 1.271 288 4.294 80.743
2005 2.604 3.895 209 63.988 2.190 962 299 10.232 84.379
Index 151,6 664,7 98,1 207,2 267,1 126,9 55,9 1.433,1 233,5

Table 3: Criminal offences by some chapters of Slovene Criminal Code (source: combi-
nation of Svetek’s articles and web )

A quick look at the data shows a great growth in numbers of several types of cri-
mes, but a closer and deeper look shows that there exist important differences re-
garding some types of criminal offences. The greater amounts of absolute growth du-
ring the period 1990 to 2005 are in the following fields:

— Criminal offences against property (Ch. XXIII)

- change from 30.787 to 63.988; (difference = 33.201 criminal offences, index

207,2)
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— Criminal offences against human rights and liberties (Ch. XVI)

- change from 586 to 3.895; (difference= 3.309 criminal offences, index 664,7)

- Criminal offences against legal transactions (Ch. XXV):

- change from 820 to 2190; (difference = 1.370 criminal offences, index 267,1)

- Criminal offences against life and limb (Ch. XV)

-change from 1.718 to 2604; (difference = 886 criminal offences, index 151,6)

Some forms of crimes show fluctuations (crimes against public order, crimes
against sexual integrity), which partly show differential patterns of victims’ report-
ing to the police and partly differential police attention to detection of some forms
of criminal offence. The category ‘Other’ is the sum of other non-categorised crimes
and, as such, cannot be clearly analysed at the moment.
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Graph 2: Trend of number of criminal offences against property

The greatest trend in terms of reduction of recorded crime pertains to crimes
against the safety of public traffic, because of the falling trend of numbers of traffic
accidents. This is partly due to the increased quality of the Slovenian highway sys-
tem (new and better roads), partly due to new laws covering road traffic safety and

partly due to more consistent attention by Slovenian police to the field of traffic
safety.
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Graph 3: Trend of number of criminal offences against human rights and liberties
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4.3.1. Trends of criminal offences against life and limb

Personal security is one of the most important values of traditional and mod-
ern societies. The quality of life cannot be high, if the number of criminal offences
against life and limb is high. Figures for such crimes are increasing, but a closer look
at the structure of criminal offences shows that more serious offences are decreasing
(the number of murders and serious injuries), and the number of injuries is increa-
sing (the number of crimes of grievous bodily harm). This rise can be an indicator
of more strict police approaches to the enforcement of law and order in cases of di-
sorder (for example, in terms of family disputes and disorder in public spaces).
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Graph 4: Trend of number of crimes against life and limb

Very Serious .
Year Murder | Attempt serious . Injury Other All
injury Injury

1990 37 41 13 376 523 728 1.718
1991 39 39 28 412 434 774 1.726
1992 43 54 21 400 577 974 2.069
1993 24 44 18 450 531 1.065 2.132
1994 33 54 20 393 518 918 1.936
1995 43 47 20 457 1.026 514 2.107
1996 34 65 28 445 970 409 1.947
1997 34 44 22 406 1.024 388 1.918
1998 13 48 11 382 1.166 446 2.066
1999 24 46 22 386 1.243 436 2.119
2000 22 50 21 410 1.445 348 2.111
2001 15 35 18 398 1.734 420 2.715
2002 25 46 21 389 2.049 376 2.991
2003 20 47 18 295 2.087 377 2.844
2004 27 49 8 322 2.049 322 2.777
2005 20 46 14 304 1.986 234 2.604
Index

90/05 0,54 112,2 107,6 80,9 379,7 21,1 151,6

Table 4: Criminal Offences against Life and Limb (Chapter XV)
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4.3.2. Trends of criminal offences against sexual integrity

Contemporary penal law treats sexual integrity as an important social value,
which has to be implemented in all social relationships. The criminalisation of dis-
respect of sexual integrity has the aim of protecting women and children (and other
vulnerable groups) against various forms of sexual violence and abuse.

Year Rape | Attempt V?f)i(elilacle Aglflfi seof iij;lfllt Other All
1990 62 43 26 8 63 11 213
1991 49 44 30 6 92 13 232
1992 60 39 30 13 76 13 231
1993 69 32 22 13 83 16 235
1994 48 31 32 18 115 15 246
1995 55 28 28 25 89 50 257
1996 50 18 24 11 89 60 252
1997 57 17 35 15 117 41 282
1998 60 23 77 21 176 52 409
1999 75 18 78 20 159 44 369
2000 86 14 73 24 147 18 362
2001 90 22 73 15 221 46 437
2002 84 26 76 28 239 45 474
2003 57 13 75 27 196 52 420
2004 73 14 64 26 153 28 430
2005 47 11 65 32 188 58 401
Index

90/05 131,9 39,1 250,0 400,0 298,4 527,2 188,3

Table 5: General trends of crimes against sexual integrity

The number of criminal offences concerning sexual integrity grew until 2002
and since then the number has fallen. But the decrease in recorded numbers expe-
rienced since 2002 does not always give a complete picture because the ‘dark figure’
of crime (undetected and unreported offences) is probably the greatest in respect of
this type of crime.
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Graph 5: Trend of number of criminal offences against sexual integrity
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4.4. Trends of crime by area of Police Administration

The level and regional distribution of criminal offences depends on many fac-
tors, including the size and distribution of the active population, the type and dis-
tribution of economic and other social activities and the type and distribution of
natural and other resources. It is also influenced by police activity, which can vary
both between and within particular regions.

SG | MS | KS [ NM | KR | CE [GPU| MB | PO | NG | KP U ALL
1990 | 882 | 1.689 | 1.142 | 2.017 | 2.936 | 5254 | - | 6.054 | 588 | 1.218 | 2.230 | 14.047 | 38.353
1991 | 1.019 | 1.633 | 975 | 1.894 | 3.048 | 5757 | - | 7.088 | 625 | 1.511 | 2.523 | 16.177 | 42.250
1992 | 1.360 | 2.465 | 1.175 | 2.542 | 3.443 | 7.735 | 20 | 8.875 | 784 | 1.666 | 3.024 | 20.996 | 54.085
1993 | 957 | 1.953 | 1.251 | 1.840 | 2.714 | 5.785 | 23 | 8.105 | 605 | 1.487 | 3.013 | 16.545 | 44.278
1994 | 1.050 | 1.882 | 970 | 1703 | 2.499 | 5721 | 13 | 7.667 | 612 | 1.594 | 2.777 | 17.147 | 43.635
1995 | 919 | 1.746 | 905 | 1.327 | 2.056 | 5.009 | 14 | 7.758 | 615 | 1.286 | 2.684 | 13.859 | 38.178
1996 | 930 | 1.769 | 906 | 1.296 | 2.111 | 4543 | 5 | 5.874 | 728 | 1.806 | 2.974 | 13.645 | 36.587
1997 | 1.033 | 1.805 | 860 | 1.290 | 2.329 | 4690 | 5 | 5949 | 701 | 2.035 | 1284 | 13.635 | 37.173
1998 | 1.354 | 2.061 | 1.672 | 1.639 | 2.940 | 4.857 | 15 | 6.326 | 914 | 2.591 | 3879 | 27.306 | 55.554
1999 | 1.282 | 2.332 | 1.748 | 2274 | 3.047 | 5015 | 26 | 7.934 | 828 | 3.045 | 4.050 | 31.255 | 62.836
2000 | 1.379 | 2.774 | 2.027 | 2.454 | 2.960 | 5.581 | 2 | 7.112 | 1.064 | 2.722 | 4.427 | 35.115 | 67.617
2001 | 1575 | 3.238 | 2316 | 2.714 | 3.541 | 6.946 | 11 | 9.034 | 1366 | 2.959 | 4.651 | 36.444 | 74.795
2002 | 1.607 | 3.072 | 2.162 | 2.983 | 3.928 | 7.802 | 7 | 7.514 | 1.649 | 3.303 | 3.891 | 39.300 | 77.218
2003 | 1.414 | 2.695 | 2273 | 3.124 | 3.605 | 8.244 | 5 | 7.437 | 1.282 | 2.683 | 3.755 | 40.126 | 76.643
2004 | 1.280 | 2.952 | 2.439 | 3.737 | 4.400 | 8.745 | 19 | 10.629 | 1.347 | 2.632 | 3.613 | 44.775 | 86.568
2005 | 1.192 | 2.884 | 2.223 | 3.828 | 4.048 | 7.935 | 23 | 11.575 | 1.231 | 2.842 | 3.768 | 42.760 | 84.379

Index
90/05

1351 | 168,4 | 194,7 | 189,8 | 137,9 | 151,0 - 191,2 | 209,4 | 233,3 | 169,0 [ 304,4 | 220,0

Table 6: Number of criminal offences investigated by Regional Police Administrations
(the total number is somewhat different from data in table 1 because of some inconsisten-
cies in sources of data)

The data shows that the greatest increase of number is recorded in the mid-Slo-
venian region (Ljubljana). Here the number rises from 14.047 to 42.760, the basic
index is 304,4. Greater increases in absolute numbers are recorded in regions with
larger cities (Maribor in Celje), the greatest growth in relative numbers (measured
by basic index) is recorded in Ljubljana, then Nova Gorica, Postojna, Krsko, Mari-
bor, etc. This picture of regional distribution of criminal offences shows only gene-
ral trends of numbers, and a more detailed picture requires additional computations
of crime per 10.000 of people.

4.5. General trends of numbers of cleared criminal offences

The rise in number of criminal offences was an additional burden to ordinary
police work.

Police agencies (with a relatively stable number of employed police officers and
crime detectives) gave more attention to the investigation of more serious forms of
crime, resulting in a greater number of less serious criminal offences remaining un-
solved.

Graph 6 (above) and Table 7 (below) show that there is a growing divergence
between two trends. The rise in the number of criminal offences is greater than the
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development of police resources to investigate them. This gap is especially pronou-

nced in the field of criminal offences against property.
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Graph 6: Trend of number of cleared criminal offences
Ol\ilglrél;izfi Number % of Number
Number offences % of of offences | offences All of % of
Year of all cleared | committed from . . juvenile
(offender b leared | suspects juvenile
offences X offences y cleare suspects
nown to . 1 P suspects
the police) juveniles | offences
1990 36.131 22.289 61,7 4.300 19,3 27.559 6.097 22,1
1991 39.660 22.939 57,8 4.709 20,5 28.899 6.737 23,3
1992 51.209 30.021 58,6 6.770 22,6 37.737 9.289 24,6
1993 41.043 25.479 62,1 5.554 21,8 32.332 8.028 24,8
1994 44.278 25.072 56,6 5.599 22,3 31.787 7.759 24,4
1995 43.635 22.542 51,7 4.475 19,9 29.192 6.657 22,8
1996 49.754 23.648 47,5 4.207 17,8 31.677 6.347 20,0
1997 57.914 24.099 41,6 3.281 13,6 30.150 4.616 15,3
1998 55.259 29.242 52,9 4.264 14,6 38.485 6.070 15,8
1999 61.693 29.766 48,2 4.622 15,5 37.436 6.291 16,8
2000 67.674 31.708 46,9 4.847 15,3 18.699* 2.937% 15,7
2001 74.794 35.209 47,1 4.344 12,3 19.439% 2.671% 13,7
2002 77.218 36.744 47,6 4.007 10,9 19.950%* 2.337% 11,7
2003 76.645 35.014 45,7 3.808 10,9 18.817% 2.147% 11,4
2004 86.568 34.170 39,5 3.349 9,8 18.547% 1.912% 10,3
2005 84.379 32.896 39,0 2.847 8,7 17.566* 1.631% 9,3
Index
1990/2005 233,5 147,6 66,2

Table 7: Trends of number of cleared offences and number of suspects

* after 2000 the actual number of suspected persons is shown, before 2000 the statisti-
cal number of suspected persons is shown. (*after 2000 the number of actual persons
are shown instead of — so called - statistical persons. The concept of statistical person
allows persons to be counted without a defined identity, so the same person can be
counted several times, as they can be present as suspects in several cases).

5. ADULT AND JUVENILE SUSPECTS

An overview of the numbers of adult and juvenile suspects is presented (data in

Table 7 above). They represent a selected view of criminal offences from the perspe-
ctive of the age of the known perpetuator, so they are a part of a subfield of ‘cleared’
cases (where the identity and age of offender is known) and not of ‘all’ crime offen-

ces (where the identity and age of offender is not known).
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Graph 7: Trend of number of adult and juvenile suspects (*after 2000 the number of ac-
tual persons are shown instead of — so called - statistical persons. The concept of statistical
person allows that persons are counted without a defined identity, so the same person can be
counted several times, as they can be present as suspects in several cases).

The data (Table 7 above) and graphical presentation of trends of numbers of
adults and juvenile suspects (Graph 7) show the falling trend of juvenile suspects.
The orientation of trend of adult suspects is less clear, because the rising trend is
recorded to 2002, than this trend stays at given level (with smaller fall). At this point
some additional data are needed, especially data regarding offenders who repeat of-
fend and the number of cleared offences per offender. Some data can be calculated
from existing data.

6. SOME LIMITATIONS OF PRESENT DESCRIPTIONS

Descriptions of trends of crime in the period between 1990 and 2005 show the
significant growth of criminal offences against property. Also, some other forms of
crime are increasing (against legal transactions, human rights and liberties) and so-
me decreasing (against life and limb). The general picture is similar to the situation
experienced in more developed European societies (Mitar, 2007) which have higher
crime rates associated with criminal offences against property and lower crime rates
regarding crimes against life and limb.

But some ‘black and white’ presentations of numbers of criminal offences are
only very superficial descriptions, because they do not answer important questions.
More appropriate descriptions and explanations of criminal offences would find an-
swers to essential questions regarding crime investigations (what, who, to whom,
where, when, how, by which means, why) not only from the viewpoint of individual
cases, but from the viewpoint of comparisons and statistical analysis of clusters of
offences, offenders and victims and their links to narrower and broader social con-
texts.

More accurate descriptions should consider all the essential questions, because
accurate description is one of the conditions for the development of various forms
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of analysis of heterogeneous criminal offences and their perpetrators. There exist
possibilities for better descriptions, because the amount of information about indi-
vidual cases are relatively rich (the police is an organisation that possesses a great
amount of raw data), but the transformation from data rich case studies to statisti-
cal evidence is not correctly undertaken, leading to final results that lack clarity. So-
metimes they can obscure more than illuminate, because they focus on some chara-
cteristics and ignore other equally or more important characteristics. So, more
systematic and meaningful crime analysis is urgently required.

7. HOW TO CREATE A MORE MEANINGFUL CRIME ANALYSIS

It is not enough to have some data (of low and middle quality at best because
of the various inconsistencies) to make a meaningful crime analysis. There is the
need for an efficient theory, which enables not only a better phenomenological de-
scription of individual cases (according to the ancient questions), but also an etio-
logical analysis of various criminal offences, offenders, victims, situations and con-
texts. One possible theory is Bailey’s social entropy theory (Bailey, 1990, 1994, 1997)
and its modification (Mitar, 2005, 2007), which enables analysts to look at unwan-
ted phenomena (including crime) from the viewpoint of their connections with va-
rious characteristics of society (at various levels of analysis).

Bailey’s social entropy theory (SET) defines model L=f(PISTO), (or L=quality
of life is function of population, information, space, technology and organisation)
for the description and explanation of quality of life. Mitar (2005, 2007) modified
Bailey’s theory with the addition of component D (unwanted and deviant phenom-
ena, including crime) and so he has developed the equation L-D= f(PISTO) or D=f
(PLOTIS). Bailey’s theory and Mitar’s modification can be good starting points for
further collection and analysis of data (at a regional level) about characteristics (qua-
lity, quantity and distribution) of macrovariables (PLOTIS). The specified model ena-
bles the planned collection and use of data of variables from secondary and primary
sources.

The proposed approach can also integrate some achievements from other socio-
logical and criminological theories, which try to describe and explain crime trends
in contemporary societies. For example, it can also combine qualitative (for exam-
ple — Ragin’s QCA and fs/QCA as defined in Ragin, 1987, and 2000) and quantita-
tive methodologies (for example — various forms of contemporary multivariate ana-
lysis) and, finally, it enables not only an analysis from the viewpoints of ,,grand” and
»middle range” theory, but also from the viewpoints of policy analysis, which con-
siders the various societal context and possibilities of various societal actors (state
and non-state actors) for meaningful action. So, a slightly modified social entropy
theory enables not only the description and explanation of the situation, but also a
reflexive intervention (strategy, policy and programme building) into socially con-
structed reality with the aim of changing not only crimes and their actors, but also
the situations and contexts of crime.

The next step should be the collection and analysis of other secondary sources
of data about criminality (public opinion polls, victimization and self-report studies)
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in the framework of social entropy theory (macrovariables PLOTIS). The analysis
should be done from the viewpoint of one or more selected countries if research ef-
forts are integrated and coordinated at national and international levels.
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ANALIZA KRIMINALITETA U SLOVENIJI
U PERIODU OD 1990. DO 2005.

U radu je analizirano nekoliko zvani¢nih statistickih izvestaja o stanju kriminaliteta. Pr-
vi cilj analize jeste kratak osvrt na izvore iz kojih poti¢u zvani¢ni statisticki podaci. U vezi sa
tim, razmotreni su uslovi koji uti¢u na procesuiranje i rezultate samog prikupljanja podata-
ka, posebno analiza sakupljanja i izvestavanja o trendovima i modelima kriminalnih delatno-
sti u Sloveniji, tokom perioda tranzicije.

Drugi cilj rada jeste da se sacuvaju zvani¢ni podaci (iz dostupnih pisanih i objavljenih
izvora) o stanju kriminaliteta u Sloveniji tokom tranzicije i prikazu ¢itaocu koji je zaintere-
sovan za dublju i dalju analizu, na $to jasniji i jednostavniji nadin.

Tredi cilj autora jeste da prikazu izvesna zapazanja u pogledu teorijskih, idejnih i meto-
doloskih nedostataka u procesu sakupljanja, analize i predstavljanja zvani¢nih statistickih po-
dataka.

Autori izmedu ostalog, predlazu nov pristup u postupku prikupljanja i analize podata-
ka, koji je baziran kako na dostignu¢ima modernih sistemskih teorija (Bajlijeva teorija dru-
§tvene entropije), tako i na novim pristupima u metodologiji (Raginove kvalitativne upore-
dne analize) i u statistici (kori$¢enje multivarijabilne statistike).

Kljucne reci:  zvani¢na statistika, prikupljanje podataka, kriminalni trendovi, analiza krimi-
naliteta
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SANCTIONS PENALES ENVERS LES DROITS
DES MINEURS*

Abstractum: L’auteur constate, tout d’abord, qu’au cours des derniéres années du sie-
cle écoulé I'intérét pour les sanctions de toutes sortes se soit ravivé. Certains attribuent cela
a 'insécurité généralisée, tandis que — d’apres Pauteur — la véritable raison est I’échec subi
par lactuel traitement. Quant aux mineurs délinquants, une importance particuliére est at-
tachée aux sanctions de sorte qu’on peut dire qu’elles connaissent une véritable rénaissance,
notamment dans le cadre du modele welfare-justice de la condition juridique de cette catégo-
rie. Sous l'influence de certains documents internationaux, les sanctions traditionnelles ont
été retenues, tandis qu’une attention particuliére est attribuée aux sanctions qui en substance
signifient la privation de liberté, en essayant de retrouver les mesures alternatives. Ensuite
Pauteur traite trois sanctions alternatives, a savoir : la médiation entre le mineur délinquant
et la victime, le travail au profit de la communauté et le traitement intermédiaire. Cependant
on y ajoute certains problemes concernant d’autres sanctions pénales, en particulier quant a
I’amende et la peine d’emprisonnement. A la fin 'auteur constate que toutes les républiques
de I'ex-Yougoslavie, sans égard si cela est réglé dans le cadre de la législation de droit com-
mun ou bien des lois spéciales pour les mineurs, font des réformes assez prudentes, mais tou-
jours dans le cadre du systeme welfare, en n’acceptant que certaines mesures alternatives.

Mots-clés:  Droit pénal, Mineur délinquant, Sanctions pénales, Mesures d’éducation, Pei-
ne d’emprisonnement, Justice pour les mineurs, Sanctions alternatives, Mé-
diation, Travail au profit de la communauté, Traitement intermédiaire.

1 - Au cours des derniéres années du siecle écoulé, particulierement dans la li-
ttérature, il semble que 'intérét pour les sanctions de toutes sortes se soit ravivé. Pour
des raisons compréhensibles, une attention particuliére s’est attachée aux sanctions
pour les mineurs. Certains attribuent a priori ce regain d’intérét a 'insécurité géné-
ralisée. L’opinion publique, hésitante et craintive, exige d’étre mieux protégée. Ce-
pendant, la véritable raison est 'échec subi par l'actuel traitement thérapeutique.! En
effet, une sanction, nonobstant son sens et sa nature particuliere, doit, en premier
lieu, remplir une fonction préventive.2 En ce qui concerne les mineurs, la préoccu-

Preradena verzija ¢lanka objavljenog u Revue pénitentiaire et de droit pénal (Paris), n® 4/2004, pp.

803-814, pod naslovom Sanctions pénales envers les droits des mineurs : tendances actuelles et droit

pénal de Serbie et Monténégro.

1 Dans ce sens: Houchon, Introduction socio-pénologique au théme de la sanction, in: Délinquance
des jeunes (politiques et interventions), Bruxelles 1986, p. 159.

2 M. van de Kerchove, Signification juridique de la sanction en matiére de la délinquance juvénile,

dans Pceuvre sous le numéro 1, p. 172.
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pation principale du législateur y est également d’éviter la réitération d’infractions.?
Sil’on tient compte de ce qui a été indiqué, on peut légitimement s’interroger sur les
succes rencontrés en ce domaine.

En ce qui concerne la prévention générale, on peut admettre que les travaux de
recherches qui s’y sont attachés n’ont guere donné de réponse satisfaisante quant a
son efficacité. Aussi serait-il plus exact de dire que la prévention générale a eu une
certaine influence sur les catégories qui ne sont pas d’une importance particuliere
dans le droit pénal.* Les attentes de la prévention spéciale, elles non plus, ne se sont
malhereusement pas réalisées dans 'ensemble.> Pour toutes ces raisons, comme il est
remarqué de maniere justifiée, nous assistons au déclin du modele thérapeutique, et
la société est en recherche d’'un nouveau modele plus efficace.

2 — Chez les mineurs délinquants, il ne faut pas oublier que le domaine des san-
ctions n’est qu’un segment, par ailleurs tres important, dans toute la condition juri-
dique de cette catégorie d’age. C’est pourquoi les changements dans la sphere des
sanctions sont la conséquence des évenements globaux remarqués, particulierement
dans la derniére décennie du siecle écoulé, dans la condition de ces délinquants en
général. Ces changements englobent aussi les autres composantes de la condition ju-
ridique de cette catégorie d’age (la responsabilité pénale, les organes compétents et
la procédure appliquée). Un modele de la condition juridique des mineurs qui peut
étre qualifié de protectionniste (welfare), éveloppé et perfectionné depuis longtemps,
a été remis en question au début des années 80 du siecle dernier. Ce modele tourné
completement vers le mineur, sa personnalité et ses besoins, s’est avéré inadéquat
dans les conditions mouvantes de la société occidentale. Au surplis, a voir les expéri-
ences de certains pays, comme le Portugal ou ce dernier est particulierement soute-
nu, on remarque que dans le régime dictatorial, ce modele a permis les abus en rai-
son de son imprécision et de sa généralité.¢ Pour ces raisons, le modele welfare est
de plus en plus abandonné et a sa place se développe le modele justice qui, on le croit,
donne plus de garanties et de sécurité. Cependant, aucun de ces modeles, sous sa fo-
rme pure, n’est adéquat et c’est la raison pour laquelle dans les dernieres réformes
législatives figure une sorte de modele mixte (welfare-justice) de la protection des mi-
neurs. Le cadre de ces changements se retrouve dans certaines documents interna-
tionaux dont les plus importants sont les Regles de Beijing de 1985, les Regles de la
Havane 1990 et la Convention de 'ONU sur les droits de 'Enfant de 1989. 1l faut
souligner que dans ce nouveau modele, qui est pour certaines raisons une combinai-
son de deux précedents, les sanctions ont connu une véritable rénaissance. En gar-
dant la majorité des sanctions existantes, les changements se refletent particuliere-
ment dans les sanctions qui sont, dans leur essence, d’un caractere répressif.”

3 M. Mérigeau, Cadres légaux et interventions, in : Jeunes délinquants et jeunes en danger en milieu
ouvert, Eres, Toulouse 1994, p. 99.

4 Ainsi, par exemple : M. van de Kerchove, op. cit., p. 173.

5  Ibid.

6  Cf.: E. Gersao, Problemes actuels de la protection de la jeunesse (Quelques reflections a propos du sy-
stéme portugais), Revue internationale de criminologie et de police technique, 1/1996, p. 71.

7 Voir plus de détails au sujet de ces questions dans notre travail La décennie des grands changements
dans la condition juridique des mineurs délinquants, Annales de la Faculté de droit de Belgrade, 1-
2/1994, p. 172 et s.
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3 — En prenant en considération ce qui a été exposé, on est porté a croire que
les sanctions sont un theme qui n’est pas suffisamment éclairci, ce qui signifie qu’il
y a des questions litigieuses. En méme temps, les analyses des sanctions ont été I'ob-
jet de différentes attentes, parfois contradictoires.

Par exemple, ce qui est litigieux, c’est en premier lieu, leur définition juridique
car il existe différentes interprétations de ce probleme essentiel.8 Ensuite, si 'on re-
gle, la situation indiquée d’une certaine maniere, en acceptant 'un des reglements
proposés, lorsqu’il s’agit des mineurs, reste ouvert le probleme de déterminer quel
systeme de sanction accepter : moniste ou dualiste. En droit pénal comparé, les di-
fférentes solutions sont connues.? L’acceptation du premier systeme est reduite, dans
son essence, au systéme unique des sanctions qui sont ensuite individualisées selon
certains criteres. La deuxieme solution sous-entend ,la double voie” (les mesures d’-
éducation et la peine), ainsi que différents criteres pour leur application. Certaines
raisons, qui ne doivent pas étre seulement de nature juridique, forcent le législateur
a accepter 'un ou I'autre concept.

Il n’est pas difficile de supposer qu’il existe un grand nombre de sanctions pour
les mineurs. Cela signifie encore qu’il est difficile, peut-étre méme impossible, d’ef-
fectuer une classification précise. En effet, tandis que dans certains systemes juridi-
ques certaines sanctions sont traitées d’éducatives, dans les autres les mémes sanc-
tions sont considérées comme répressives. Certains auteurs!? proposent de ce fait le
partage de toutes les sanctions en deux groupes essentiels selon leur intensité. L'un
donne aux sanctions un caractere éducative dans le sens véritable de ce mot car on
prend en considération le séjour des mineurs dans un milieu ouvert. Les autres ont
un caractere correctif et sont réduites a la limitation de la liberté sous la forme du
placement institutionnel du mineur.

Enfin, a quelle catégorie d’age appliquer les sanctions pour les mineurs ? L’age,
comme on le sait, n’est pas d’'une importance seulement pour le droit pénal, mais
aussi pour les autres domaines du systeme juridique de chaque pays. Mais, I’age a
une importance particuliere en droit pénal, plus qu’ailleurs, et ces derniers temps, il
est plus exposé aux analyses critiques.!! Dans ce contexte, s impose la question de sa-
voir quelle personne doit étre considérée comme mineur dans le sens juridique, a sa-
voir, a partir de quel age doit étre acceptée 'intervention pénale ? On doit prendre
en considération le fait qui est lié aux limites d’4ge, que I'intervention ne doit pas né-
cessairement signifier le recours au droit pénal.!2 Le droit pénal comparé indique ici
également plusieurs possibilités d’intervention.!3

8  Certains auteurs, comme par exemple M. van de Kerchove (op. cit., p. 165 et s.), indiquent six si-
gnifications différentes des sanctions. Dans une telle situation, il est difficile de choisir la signifi-
cation exacte.

9 Cf. : J. Pradel, Droit pénal comparé, Dalloz, Paris 2e éd. 2002, p. 592.
10  Par exemple, M. Mérigeau, op. cit., p. 118.

11  Cf.: F. Diinkel, Le droit penal des mineurs en Allemagne : entre un systéme de protection et de justi-
ce, Déviance et société, 3/2002, p. 309.

12 E. Gersao, op. cit., p. 75.

13 Comp. par exemple, R. G. Herz, Rappel historique du droit des mineurs délinquants, dans 'ceuvre :
Jeunes délinquants et jeunes en danger en milieu ouvert, op. cit., p. 31.
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Les différentes législations comprennent cette notion de différentes manieres.!4
Dans certaines législations Iage de sept ans est déja d’une certaine importance pour
le droit pénal.l> Dans les autres législations, ’dge de 12 ans est accepté,16 tandis que
certains auteurs s’engagent en faveur de ’4ge de 13 ans comme la limite basse d’age
pénal.l” Dans la majorité des autres lois, toujours en vigueur, on accepte habituelle-
ment I’age de 14 ans comme limite basse en droit pénal. Toutes les analyses de ces
questions effectuées jusqu’a présent n’ont pas donné une position commune. Méme
les derniers documents internationaux qui, a vrai dire, n’ont pas de caractere oblig-
atoire, comme s’est le cas des Regles de Beijing déja mentionnées, n’ont pas apporté
de reglements signifiants. Dans les Regles de Beijing (article 4), on appelle seulement
les systemes juridiques qui déterminent la limitation de la responsabilité pénale des
mineurs a ce que cette derniére ne soit pas trop basse.18 De tout ce qui a été dit, on
peut seulement conclure avec sertitude que I’age dans le droit pénal est compris de
maniere différentes. D’autre part, C’est parce que les jeunes mirissent plus vite, que
I'on leur attribue la responsabilité etc. Mais, une chose est certaine : toutes les cor-
rections des limites d’age existantes, tant celles qui sont déja acceptées que celles qui
sont proposées, ne sont pas le résultat de recherches scientifiques préalables de sorte
que on peut poser de maniere justifiée la question de savoir dans quelle mesure elles
correspondent a une certaine société. L’objection générale qui vaut pour les limites
d’age est qu’elles sont arbitraires car, en général, elles ne prennent en considération
que P’4ge selon le calendrier en négligeant les autres caractéristiques importantes de
la personnalité. Il faut dire qu’actuellement la tendance a diminuer la limite basse
d’age pour les mineurs est évidente.

II

Les législations de la majorité des pays disposent, en principe, d’un large régi-
stre de sanctions pénales pour les mineurs qui sont diversifiées et affectées a diffé-

14 A ce propos, par exemple, F. Diinkel (op. cit., p. 309) souligne de maniére pittoresque que les li-
mites d’age ne sont pas harmonisées dans le droit pénal des pays européens. D’autre part, on peut
poser de maniére justifiée la question de savoir si les limites d’age des mineurs doivent étre les mé-
mes partout, car il est certain qu’il y a des différences dans la maturité des mineurs en allant du
Nord vers le Sud de ’Europe.

15  Voir, par exemple, le Code pénal suisse ot les personnes de 7 a 15 ans sont appelées enfants, mais
a elles sont appliqués les dispositions adéquates de la législation pénale des articles de 82 a 88. Ou-
tre la catégorie mentionnée, ce code fait encore la différence entre les mineurs (les articles 89-99)
et les jeunes adultes délinquants (I’article 100, 100bis, 100ter). Les conséquences de ce partage sont
différentes, mais il est incontestable que I’age de sept ans est déja important. — Voir : Code pénal
suisse du 21 décembre 1937 (Etat le 24 sept. 2002).

16  Cest le cas de la Loi canadienne sur les jeunes contrevenants qui est entrée en vigueur en 1984.
Sur la base des dispositions de cette loi qui est 'exemple du modele welfare-justice, 'age de 12 ans
est important pour la responsabilité pénale. - Comp. : La loi sur les jeunes contrevenants. Points
saillants. Ministere de la Justice, Otawa 1988, p. 4.

17  Ainsi, par exemple, E. Gersao (op. cit., p. 74) et certains autres.

18  Le texte des Reégles de Beijing (Ensamble de régles minima des NU concernant administration de la
justice pour les mineurs) voir in : Droits de ’homme — Recueil d’instruments internationaux,
Nations Unies, New York 1988, pp. 238-263.
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rentes situations de la personnalité des mineurs délinquants. Le plus grand nombre
possible de sanctions pénales a été I'idéal du systeme welfare. Il en est de méme dans
le systeme justice, et méme dans le modele welfare-justice de la protection des mine-
urs. Donc, une importance particuliére est attachée partout aux sanctions et on peut
dire librement qu’actuellement, elles connaissent une véritable renaissance.

En partant, en effet, de certains documents internationaux, dans les systemes 1é-
gislatifs modernes apparaissent de nouveaux courants qui englobent, pour la plupart,
justement, le domaine des sanctions. Par exemple, ils maintiennent les mesures d’é-
ducation traditionnelles telles que 'admonition judiciaire, a savoir la réprimande,
I’éducation des mineurs par les parents ou d’autres personnes, le placement dans une
autre famille, la liberté surveillée etc. De plus, on pourrait dire que le placement des
mineurs dans la communauté familiale ou similaire est la tiche prioritaire dans la
majorité de nouvelles législations.!® Cependant, le changement de la position se re-
flete dans certaines autres sanctions, particulierement celles qui sont dans leur esse-
nce d’un caractere répressif, a savoir celles qui signifient, dans leur base, la limita-
tion de la liberté des mineurs. Ces sanctions n’englobent pas seulement la peine de
privation de liberté pour laquelle cela est incontestable, mais aussi chaque mesure
d’un caractere institutionnel qui satisfait a certains criteres figurant dans des docu-
ments internationaux. Selon les Régles de la Havane20 (article 11, point b), ,la pri-
vation de liberté” sous-entend toute forme d’interpellation, de détention ou de pla-
cement dans une institution publique ou privée d’apres la décision (judiciaire ou
administrative) adéquate des autorités, d’ot il résulte que le type de I'institution est
moins important que la privation de liberté.2! La position généralement négative a
I’égard du traitement institutionnel peut susciter certains dilemmes. Si une telle po-
sition est compréhensible pour la privation de liberté, a premiere vue, ce n’est pas le
méme cas en ce qui concerne des sanctions d’un caractere institutionnel traitées dans
la Iégislation de mesure d’éducation. Cependant, un grand nombre d’auteurs indi-
quent le caractére contradictoire de ces mesures. Bien qu’elles soient dites éducati-
ves par la législation, elles sous-entendent le traitement forcé, elles sont stigmatisa-
ntes, et souvent ont une durée illimitée.22

Il est indiqué dans la littérature, et la méme opinion s’est fait remarquer a cer-
taines réunions internationales, que dans le domaine des mineurs on doit agir gra-
duellement en ce qui concerne les sanctions. Dans ce sens, les sanctions informelles
doivent avoir la priorité, tandis que la peine est le dernier moyen aucun on recourt,
et méme, lorsqu’elle est nécessaire, sa durée doit étre réduite au minimum.23 En ef-
fet, il existe I'opinion selon laquelle ,le noyau dur” est composé d’un petit nombre
de mineurs, tandis que selon toutes les autres qui constituent la majorité, on peut in-

19  A. Lahalle, La Recherche, I'ouvrage cité dans la note 3, p. 13.

20  Voir le texte des Regles de la Havane (Reégles des NU pour la protection des mineurs privés de liber-
té) dans la publication : NU, Assemblée générale, A/45/756 du 7 déc. 1990, p. 43-55.

21 U. Gatti, La protection spécifique des mineurs et des jeunes délinquants privés de liberté), in : La pri-
vation de liberté dans le systeme pénal et les droits de 'homme, 42e Cours international de Cri-
minologie, Athénes 1991, p. 373.

22 M. Mérigeau, Cadres légaux et interventions, op. cit., p. 118.

23 Une telle position a été developpée, entre autre, au XIV congres de I’Association internationale
des juges pour les mineurs (Bremen, 28 VIII — 2 IX 1994).
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tervenir par d’autres mesures plus efficaces.24 Il y a certainement du vrai lorsque 'on
dit que le mineur supporte difficilement toute limitation de la liberté car son idéal
est de conquérir la liberté.2> Cependant, les criteres pour le choix de la sorte du trai-
tement, ne sont pas clairement définis. A en juger d’apres certains nouveaux textes
légaux, il semble que la gravité du délit pénal est devenue le critere décisif pour ce
choix.26

En prenant en considération ce qui a été exposé, particulierement ,la double
voie” (le traitement éducatif — répressif), se pose la question de savoir comment est
réglée grosso modo dans les législations modernes 'application des sanctions? De fa-
¢on générale, lorsqu’il s’agit de la criminalité épisodique des mineurs ou de celle de
peu d’'importance, et parfois méme de la criminalité ,moyenne”, on tend a appliquer
le plus possible dans de tels cas les mesures alternatives, sans oublier les possibilité
que donne le droit pénal matériel et de procédure pour terminer l'affaire.2” Ces nou-
velles conceptions ont trouvé le support théorique dans ladite criminologie critique
qui s’est fait remarquer dans les années 70 du siecle passé et dans le cadre de laque-
lle on peut également distinguer plusieurs courants.2® Ainsi, par exemple, la théorie
de la non intervention recommande de remplacer lorsque cela est possible, la justice
pour les mineurs par la diversion. En partant de ces principales orientations, dans
une partie des législations européennes se sont développées différentes possibilités
pour le reglement du conflit sur la relation délinquant — victime.2? Cependant, en
examinant les derniers courants dans le domaine de la politique criminelle par rap-
port aux mineurs délinquants, nous évoquerons seulement trois questions parmi les
plus importantes concernant les sanctions pénales alternatives.

1 - La médiation entre le délinquant et la victime s’est fait remarquer particu-
lierement dans le droit allemand, mais aussi dans les systemes juridiques de certains
autres pays européens et hors de PEurope. Certains auteurs estiment que cela est
»lalternative la plus porteuse d’espoirs face aux sanctions répressives du droit pé-
nal”.30 La médiation entre le délinquant et la victime se manifeste de différentes ma-
nieres et dans les différentes phases de la procédure pénale. Selon son contenu, il faut
distinguer la médiation réduite a 'indemnisation matérielle ot1 il n’y a pas de con-
tact direct entre le délinquant et la victime ; (travail immédiat au profit de la victime,
par exemple, par la réparation des meubles qui ont été endomagés, le travail dans le
jardin, etc...); et la médiation est réduite a la rencontre personnelle entre le délin-

24 Ainsi, par exemple, R. Loop, Le rdle du parquet, I’ceuvre indiquée dans la note 1, p. 152.

25  E. Gersao, Problemes actuels de la protection de la jeunesse, op. cit., p. 76.

26  Voir, par exemple, M. Mérigeau, Cadres légaux et interventions, op. cit., p. 100.

27  Diinkel (op. cit. dans la note 11, p. 301) souligne, par exemple, que dans le droit pénal allemand
le plus grand nombre des affaires des mineurs sont terminées par le classement sans suite ou sous
condition de sorte que cette maniere de régler les infractions commises par les mineurs est restée
la principale stratégie. “Les sanctions formelles” sont considérablement réduites en ce qui con-
cerne particulierement les sanctions qui sous-entendent la privation de liberté.

28 M. Ancel , La Défense sociale nouvelle, troisieme édition revue et augmentée, Cujas, Paris 1981, p.
115 ets.

29  Voir au sujet de ces questions la publication Nouvelles tendances dans le droit pénal des mineurs,
Kriminologische Forschungsberichte aus dem Max-Planck-Institut, Band 42, Freiburg i. Br. 1990.

30 F. Diinkel — M. Mérigeau, Les expériences de médiation délinquant — victime en RFA, publication
indiquée dans la note 29, p. 95.
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quant et la victime. Il est évident, en prénant en considération ce qui a été mentio-
nné, que la médiation ne peut englober que certaines infractions, généralement ce-
lles qui sont considérées comme des bagatelles, dans le meilleurs cas, les infractons
de moyenne gravité. Cependant la médiation peut étre tres acceptable pour certains
délits ot le conflit est le mieux réglé par le contact direct. Malgré ces avantages, un
grand nombre de problémes apparaissent dans la pratique. Ainsi, par exemple, la
médiation exige beaucoup de temps, d’investissements et de frais ; il y a plusieurs
victimes, il est difficile de 'organiser ; les difficultés existent également lorsque la vi-
ctime veut se venger ; il existe la crainte d’une ,,deuxieme victimisation” de la victi-
me; sila personne lésée est une personne morale, la médiation est impossible, etc31...
La nature de la médiation ne comprend aucun travail éducatif avec le délinquant,
mais malgré cela, certains auteurs estiment que la valeur subjective de cette sanction
alternative est réelle.32

2 — Le travail au profit de la communauté est une mesure alternative souvent
mentionnée ces derniers temps. Il est dans le méme temps I'alternative la plus con-
nue.33 Cette mesure provient en fait d’Angleterre ou elle est appliquée depuis 1972
et elle a été étendue, a la fin des années 70 du siecle dernier, dans beaucoup d’autres
pays. En ce qui concerne les mineurs, cette mesure alternative provoque également
bien des problemes. D’abord, il s’agit d’une peine ou d’une mesure d’éducation. Ce
pose aussi le probleme de la durée de cette sanction et le point de savoir qui peut pro-
fiter du travail etc34... Cependant, le travail au profit de la communauté est de plus
en plus utilisé afin d’éviter la peine d’emprisonnement ou comme modalité du sur-
sis. Deux systemes du travail au profit de la communauté sont, cependant, remar-
qués : selon les uns, I’avantage est accordé a aspect pénal,3> tandis que les autres y
voient un moyen éducatif. Ce qui est évident, quand méme, c’est la tendance de trai-
ter le travail au profit de la communauté de mesure d’éducation,3¢ et de supprimer
de plus en plus son caractere répressif.

3 — Le traitement intermédiaire provient également de pratique anglaise ot il
s’est fait remarquer au début des années 60 du siecle dernier. Il a été congu comme
une mesure alternative pour le placement dans les institutions du type fermé. Il est
»quelque chose au milieu”, entre le traitement qui sous-entend les mesures appli-
quées ,en milieu ouvert” et le traitement dans les institutions.3” Sous une forme, un
peut adaptée, cette mesure a été particulierement acceptée en 1969 par la législation
hollandaise comme nouvelle possibilité d’intervention entre la surveillance et le pla-
cement dans les établissements fermés.3® La justification de cette mesure alternative

31 Cf:Y.Lavoie, La Société est-elle préte a concidérer la médiation comme une sanction ?, publication
indiquée dans la note 29, p. 92-93.

32 Ainsi particulierement : F. Diinkel — M. Mérigeau, op. cit. dans la note 30, p. 95.

33 M. Mérigeau, Cadres légaux et interventions, op. cit., p. 133.

34 ]. Zermatten, La prestation en travail en Suisse, publication indiquée dans la note 29, p. 159-162.
35 Y. Lernout, Le travail au profit de la communauté, op. cit. dans la note 29, p. 236.

36 M. Allaix, la méme ceuvre (La syntheése finale), p. 256.

37  Pour plus de détails au sujet de cette mesure, voir N. Queloz, Le traitement intermédiaire : une al-
ternative a la privation de liberté, mais pas seulement a cela !, 1a méme ceuvre, p. 243 et s.

38 Pour expérience hollandaise, voir : J. Junger-Tas, Le traitement intermédiaire aux Pays-Bas, la mé-
me ceuvre, p. 193 et s.
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réside essentiellement dans le fait que le mineur n’a pas besoin de peine et de puni-
tion, mais de I'aide de la société. C’est pourquoi le traitement qui sous-entend cette
solution alternative doit étre appliqué en milieu ouvert et non dans une institution.3?

Aux analyses précédentes on peut ajouter également d’autres solutions connues
dans certaines législations et pour lesquelles il est difficile parfois d’affirmer si ce sont
les mesures alternatives, une variante des solutions déja existantes ou quelque chose
d’autre. Nonobstant tous les dilemmes, nous en indiquerons certaines.

Ainsi, par exemple, dans certains systemes juridiques, on peut infliger aux mi-
neurs une amende,*0 mais sous différentes conditions. Parfois est utilisé le systeme
des montants fixes, et d’aure fois le systeme des ,,jours-amende”. Dans certains sys-
téme le mineur est condamné a ’'amande s’il est capable de la payer par ses propres
fonds,*! et dans certains autres, comme en Angleterre, par exemple, ce sont les pa-
rents, qui sont obligés de payer 'amende. D’autre part, en Finlande on peut infliger
au mineur 'amende de quelque délit pénal qu’il s’agisse, et quelque soit la peine pré-
vue pour ce délit.

Bien qu’elle se range parmi les peines, 'amende peut étre comprise dans le mé-
me temps comme sanction alternative. On a tenté d’éviter chez les délinquants ma-
jeurs les peines de privation de liberté de courte durée.

Outre cela, sont de plus en plus utilisés différents systémes de condamnation
conditionnelle selon le pays en question, comme par exemple, la probation, a savoir
le sursis avec mise a I’épreuve, ainsi que le sursis simple en combinaison avec cer-
taine des mesures d’éducation. En Angleterre la probation peut, par exemple, sous-
entendre différents programmes pour les mineurs en liberté. En Autriche, le sursis
avec mise a I’épreuve est I'alternative pour la criminalité ,,moyenne”. En Italie, il exi-
ste, par exemple, ,le pardon judiciaire” qui peut étre appliqué a I’égard du mineur
s’il s’agit du premier délit pénal pour lequel le 1égislateur ne prévoit de peine su-
périeure a deux ans de prison. En Suisse il existe depuis longtemps I'ajournement
des sanctions. Selon I'article 97 du Code pénal suisse, le tribunal peut ajourner a une
certaine période sa décision s’il n’est pas en mesure de constater avec certitude s’il
faut infliger au mineur une mesure d’éducation ou la peine. Il existe, naturellement,
toute une série d’autres possibilités dans certains systémes juridiques, mais il n’y a
pas besoin de montrer cela en détail.

Il faut, cependant, souligner que certaines mesures alternatives sont sujettes a
des objections. En ce qui concerne 'amende, si elle est considérée comme mesure
alternative, il est souligné, par exemple, que son caractere éducatif n’est pas évident
pour les mineurs lorsqu’elle est comparée a la méme sanction imposée a une per-
sonne majeur.

39 M. Allaix, op. cit., p. 259.

40 Pour cette partie de exposé ont été utilisés les travaux de F. Diinkel (Les orientations actuelles de
politique criminelle) et de M. Mérigeau (Cadres légaux et interventions), Jeunes délinquants et je-
unes en danger en milieur ouvert, op. cit.

41  Clestorientation, par exemple, de la nouvelle législation de la République de Slovénie ou 'amen-
de peut étre infligée au mineur pour tous les délits pour lesquels est prévue la peine jusqu’a cing
ans d’emprisonnement ou 'amende (I’article 88 du Code Pénal de la République de Slovénie) s’il
est capable de la payer par ses propres fonds. Le systéme du “jours-amende” est consacré.
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Des objections semblables sont faites en ce qui concerne le travail au profit de
la communauté, ainsi que certaines autres alternatives.*2 Enfin, presque tous les sys-
témes juridiques connaissent la privation de liberté comme peine pour les mineurs.
Méme ceux qui se présentent comme l’ayant rejetée, recourent a certaines formes
d’emprisonnement des mineurs. La peine de privation de liberté est prise en consid-
ération lorsque tous les autres moyens précédents a été un échec de sorte qu’elle est
ainsi ultima ratio, a savoir le dernier moyen a la disposition des juges. Cela pose tou-
te une série de questions litigieuses comme, par exemple, quand I’appliquer, envers
quels mineurs, sous quelles conditions etc.

I1'y a plusieurs points cruciaux au sujet desquels il existe un accord majoritaire.
Ainsi, par exemple, cette peine est exceptionnellement appliquée envers les mineurs
agés de moins de 16 ans. Elle est prise en considération pour les infractions les plus
graves. Le critére décisif pour 'application est, selon la conception du législateur, la
gravité de 'infraction commise et non pas les besoins éducatifs du mineur, a savoir
les demandes de la prévention spéciale. Le passé criminel du mineur ne devrait pas
influer sur I'option entre la peine et la mesure d’éducation. Lors du prononcé de la
décision, on prend en considération certains critéres supplémentaires. En ce qui con-
cerne cette peine infligée au mineur, il y a plus de possibilité de libération condition-
nelle, et lorsqu’elle est prononcée, elle ne sous-entend pas une longue durée.

III

Sans examiner de maniére détaillée certaines solutions, les analyses précédentes
montrent indubitablement que dans les législations d’'un grand nombre de pays, se
développe un véritable mouvement réformiste et qu’un grand nombre de réglements
existentes ont été remis en question. Certainement, les nouvelles solutions ne sont
pas appliquées automatiquement, mais seulement dans la mesure ot il y a adéqua-
tion au systeme juridique. C’est seulement ainsi que leur diversité peut étre inter-
prétée.

Les réformes de la législation pénale qui se sont réalisées dans toutes les répu-
bliques de I'ex-Yougoslavie sont, dans leur base, assez prudentes et elles ont confir-
mé, dans une large mesure, les solutions antérieures. Malgré tout, en ce qui concer-
ne les mineurs délinquants, on reste toujours dans le cadre du systeme welfare, avec
I'acceptation de certaines mesures alternatives. La ot a déja commencé application
de la nouvelle législation pénale, ce qui est le cas en République de Serbie et en Ré-
publique de Croatie, qui sont les seules a avoir adopté les lois spéciales sur les mi-
neurs, il est encore trop tét pour en évaluer les résultats.

42 Comp.: M. van de Kerchove, Signification juridique de la sanction en matiére de délinquance juvé-
nile, op. cit., p. 185 et s.
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KRIVICNE SANKCIJE SPRAM PRAVA MALOLETNIKA

U radu se konstatuje, najpre, da je poslednjih godina proslog veka poraslo interesovan-
je za sankcije svih vrsta, §to izvesni pripisuju stanju ops$te nesigurnosti u drustvu. Medutim,
prema autoru, pravi razlog za ovu pojavu lezi u neuspehu do sada primenjivanog tretmana.
Ako se, naime, pode od toga da svaka sankcija, bez obzira na smisao, treba da ostvari preven-
tivnu funkciju (a i kod maloletnika je osnovna preokupacija da se izbegne ponavljanje krivi-
¢nog dela), postavlja se pitanje sa kakvim je uspehom ovo do sada ostvarivano?

Imajudi u vidu generalnu prevenciju, sprovedena istrazivanja ne govore u prilog njene
efikasnosti, jer je ona, uglavnom, imala uticaja na neke kategorije koje nisu od posebnog zna-
¢aja u krivicnom pravu. Sli¢no je i §to se ti¢e specijalne prevencije, pa je iz svih tih razloga
drustvo u potrazi za novim, efikasnijim modelom zastite.

Kod maloletnika krivi¢ne sankcije su samo jedan segment, uostalom jako znacajan, u
celokupnom krivi¢cnopravnom poloZzaju ove starosne kategorije, koji podrazumeva jo$ i od-
govarajuca resenja krivicne odgovornosti, specifi¢ne organe i postupak. Imajudi to u vidu,
moze se konstatovati da je jedan model krivi¢nopravnog statusa maloletnika (welfare mo-
del), dugo vremena izgradivan, doveden u pitanje 80-tih godina proslog veka. Umesto nje-
ga na scenu stupa justice model, za koji se veruje da pruza vie garancija. Ipak, bilo koji od
ova dva modela, uzetih pojedina¢no, nije dovoljan i zato se, najcesce, prihvata mesoviti (wel-
fare-justice) model, koji uzima u obzir dobre strane jednog i drugog. U tom novom modelu
sankcije su dozivele pravi preporod, a osnov za ove promene nalazi se u izvesnim medunar-
odnim dokumentima.

U radu se potom raspravljaju neka sporna pitanja u vezi sa sankcijama, kao §to su: de-
finicija krivi¢nih sankcija, koji sistem sankcija prihvatiti (monistic¢ki ili dualisticki), klasifika-
cija sankcija, prema kom uzrastu primeniti sankcije imajudi u vidu da je pojam maloletnika
u zakonodavstvima fleksibilan itd.

U okviru sledece celine zapaza se da zakonodavstva raspolazu, po pravilu, veéim bro-
jem sankcija za maloletnike namenjenih razli¢itim stanjima li¢nosti. Polazeéi od medunaro-
dnih dokumenata, u sada$njim zakonodavnim re$enjima zadrZane su tradicionalne krivi¢ne
sankcije, kao §to su ukor, opomena, sloboda pod nadzorom, prevaspitanje u okviru porodice
ili druge sredine i sl. Promene se ogledaju u okviru one grupe sankcija koje znade ograni¢en-
je slobode kretanja maloletnika, podrazumevajuéi pod ovim ne samo kaznu li$enja slobode,
§to je nesporno, ve¢ i vaspitne mere institucionalnog tretmana. S tim u vezi primecuje se da
bi u sada$njim uslovima bilo pozeljno da neformalne sankcije imaju prioritet u najve¢em
broju sluc¢ajeva, dok bi kazna, odnosno svako drugo ogranicenje slobode trebalo da bude po-
slednje sredstvo kojem se pribegava. Pod uticajem kriticke kriminologije i teorije neinterve-
nisanja, preporucuje se, kad god je to moguéno, zamena maloletni¢kog sudstva skretanjem
krivi¢nog postupka u nepenalnom pravcu, jer je na taj na¢in mogucno razresiti konflikt de-
linkvent — Zrtva.

Polazedi od ovih konstatacija, dalje se podrobnije razmatraju tri najkarakteristi¢nije al-
ternativne sankcije: izmirenje (medijacija) izmedu ucinioca krivi¢nog dela i zrtve; rad u op-
$tem interesu; ,tretman izmedu” koji potice iz engleske prakse 60-tih godina proslog veka.
Raspravljaju se i neki sporni problemi kod drugih krivi¢nih sankcija, narocito u vezi sa pri-
menom U izvesnim pravnim sistemima novcane kazne na maloletnike, a posebno u vezi sa
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kaznom lienja slobode. Bududi da je ova poslednja sankcija pod razli¢itim nazivima i dalje
zadrZana, namece se pitanje kada je izre¢i, prema kojoj kategoriji maloletnika, pod kojim us-
lovima i sl. Zaklju¢ak autora je da je tezina ucinjenog krivi¢nog dela odluc¢ujuéi kriterijum
za njenu primenu, a ne edukativne potrebe maloletnika.

Na osnovu svega izloZzenog konstatuje se da je u oblasti sankcija namenjenih maloletni-
cima u pitanju pravi reformisticki pokret. Sto se ti¢e biviih jugoslovenskih republika, zapa-
Zaju se oprezna re$enja, bez obzira da li su ova pitanja reSena u okviru opstih odredaba po-
stojeceg zakonodavstva ili posebnog zakona za maloletnike, kao $to je to sada slucaj u Srbiji
i Hrvatskoj. I u jednom i u drugom slucaju reforme se, uglavnom, vrse u okviru postojeéeg
welfare sistema, uz prihvatanje samo nekih alternativnih mera.

Kljucne reci:  krivi¢no pravo, maloletni delinkventi, krivi¢ne sankcije, alternativne mere, me-
dijacija, vaninstitucionalni tretman



Petar Opalié, Ph. D.
Professor at the Faculty of Philosophy, Belgrade
Milana Ljubici¢
Faculty of Philosophy, Belgrade

DOCUMENT ANALYSIS IN A FORM OF EXPLORATIVE
MODE IN RELATION TO QUALITATIVE
AND QUANTITATIVE STUDY OF JUVENILE
DELINQUENCY BASED ON EXAMPLES
OF PSYCHOPATHOLOGY OF DELINQUENTS

Abstract: The paper analyses the methodology of social deviations studies with empha-
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worker assistance register, social worker report and personal register of social security bene-
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sa Stajic” as per case files was conducted. The paper conclusion points out merits and deme-
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1. PREAMBLE

Method of investigation and study of socio-pathological occurrence or social
deviations is, in its main part, conducted in conjunction with all other studies that
regard social science. The differences which arise are presumed to be as much au-
thors” ambition to adhere all social undertakings, as V. Milic (1978), and therefore,
classification, description and method are the most comprehensive, as well as theo-
retical approach (Marxist in V. Milic case). Therefore, the scientific approach to so-
cio-pathological occurrence research is limited by, in the first instance, its subject and
the goals based on scientific methodology already limited within social pathology.

Milosav Milosavljevic (2003) believes that social deviations studies are separat-
ed into general methods, which incorporate observation with and without involve-
ment, survey, interview and active research, and special method components like sta-
tistical scheme, case study, and victim approach.! It is interesting to note that he does

1 Milosav Milosavljevic (2003) does not make clear distinction of scientific method in its essence,
but, as stated, includes general methods used in social science, which are constituted of logical
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not detect documents analyses as a specific method however, separates, in somewhat
artificial manner, individual case study on so-called analyses of the file (concentra-
ted on individual biographies) and case history (directed into specific deviation occu-
rrence). In his school book on social deviations this author does not give too much
attention to the study methods (a few pages) which is not infrequent with other au-
thors. For example Ludermann and Ohlemacher (2002) in their book ,,Sociology of
crime” acquaint us with different aspects of the problem in its empirical and more-
over theoretical perspective, however, as most authors, remain fascinated by the the-
ories. Still, in wide literature of newer date there is no lack of elucidation and me-
thodology of research into crime and similar phenomena. Methodological contexts,
like validity of subject of researched, concept or design of research program, objec-
tive definition, are given priority whilst issues of date processing, research instru-
ments and construction, namely presentation of more immediate (by quality and
quantity) research methods are elaborated in less fine detail, e.g. ,,Criminology” by
B. D. Meier (2005). Djordje Ignjatovic (2005), has exhibited similar approach. In his
criminology school book he describes various research methods, scientific cognitive
procedure, and research objects; in course of which he analyses research methods by
several criteria (nature of data, frequency, form of object approach) and not only by
his epistemological characteristic (research of individual cases within which he en-
counters observation as being a documented method), however he distinct so-called
method of mid amplitude (experiment and similar). Statistical procedures, better re-
ferred to as quantitative research method, have been singled out by all authors as
entity by itself within the subject.

However, the more immediate subject of this study is the document analyses
method. With regards to the deficient literature and documentation on deviant be-
havior, more closely juvenile delinquency, and similarities of data from different
sources (police, court, media, scientific research, state statistical data), document
deficiency, structure and seldom untrustworthy, the significance of this subject is
inevitable. If placed into scientific context of the problem, the dark figures of the
issue, the significance of this methodological approach to sociology of crime beco-
mes more vivid.

2.STUDY OF DOCUMENTATION AS A METHOD
IN CRIME SOCIOLOGY

Even if sources of actual literature (monographs, specialized services reports,
statistical yearbooks) are to be disregarded in document research, documentation
analysis equally remains the original method of documentation research in relation
to the subject in social science. Mayering (1990) remains us that documentation ana-
lysis is an element of qualitative research that incorporate case studies, descriptive
field studies, furthermore active studies and so-called qualitative experiment. Diffe-
rent research techniques can be used due process beginning with routine verbal de-
scription, commentary, brief protocols, selective protocols and notes within parti-
cular portrayed system.

processes and present in each method mentioned just like with V Milic (1977). It appears that it
is the consequence of relating a scientific method to a theory frame, Marxist in both of the above.
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Branko Miljevic (1986) writes on subject of socio-pathological research, more
closely on study of certain aspects of crime, that of court criminal cases, that those
consist of different crime reports, investigation documents, believing them to be the
only data sources for sociological research on suicide. Similar classification of docu-
ment analysis within social sciences continues (Wolf 2000).

Crime documents, in principle, should consist of description of act, place and
time of incident, number of perpetrators, information on perpetrator and the victim,
law qualification and conviction norm. B. Milosavljevic believes that this method
has two insufficiencies, 1 — likely failure to follow the aim of research or interpreta-
tion dependency on nature of information, which we do not consider as substantial
defect since those, in some respect, prevents us form neglecting the facts which do
not fit the frame of particular research. Second criticism of the author is more of a
formal character and due to vast amount of time needed for processing documen-
tation. Today, having in mind the use of electronic information filing systems and
easy and fast information search, this criticism should be reviewed.

Djordje Ignjatovic (2005) emphasizes the possibility of exploiting documenta-
tion generated for various other purposes. However, according to him, the subject
of document research or so-called archived analysis, can be any written document.
He refers to Maz classification who separates all the documents of use in the rese-
arch as follows: 1 — primary (made by the observer), secondary (made by third per-
son) and thirdly (documents leading to further the information such as index regi-
sters, abstracts and bibliographies), 2 — public documents (statistics registers, births
registers) and private documents, and 3 — searched and un-searched documentation
(a diary). Ignjatovic warns of shortcomings of some of the sources such as selective-
ness of information intake, sobbishness of administration and even the influence of
social factors when accessing files, not to mention the subjectivity of document
contents interpretation.

We have to bear in mind, that when inquiring psychopathology of population
the most exploited data is of medical nature (hospitals and clinics documents that
refer to compulsory reporting of infectious diseases, serious mental illnesses such as
epilepsy, schizophrenia, possible suicide, alcohol and drug addiction), as well as me-
dical stats gathered by different medical institutions Non-governmental organiza-
tions, world wide offices of World Health Organization and some professional asso-
ciations. However, amongst the medical, psychiatric documentation included, the
most useful data are anamnesis extracted from patient personal records or history
of illness if the subject has been treated in hospital. Those documents contain obli-
gatory elements that refer to socio-demographic information, reason for admittan-
ce, personal medical and social anamneses, course of medical treatment and final
diagnosis. It forms authentic structure for case study or life history method. . In the
final variation, in our opinion of a very akin approach, the accent is placed on so-
called factors of social surrounding? (family relations, attitudes towards parents, au-

2 Ifasubject is an individual in authority suffering from suggested psychopathology or manner of
behavior, then analyses of all possible pathological influences (losses in life, early separation form
parents, character and illnesses in family) including all other pathological facts. All of it is more
than obvious present in so-called psycho-biographies or path gnomonic studies of individuals in
authority, especially with historic personas (see: Witrih 2002).
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thoritative individuals, peers), general childhood development, education, professio-
nal progress and of course, the actual adjustment to concrete social circumstances
in which subject lives.

Still, the most common documentation is the one relating to the police and the
judicial statistics. This is highly appreciated by B. D. Meier (2005), since as far as
Germany is concerned, on regular basis once a year in all of the countries’ federal
units the information relating to the court and the police statistics is being gathered
equally for justly accused and convicted felons. This author also believes that those
details are deficient in quality (that the complicated events and nature of persona-
lity can not be illustrated through mare numbers and re-offenders are being registe-
red in an incoherent manner). In a similar way details of unlawful acts that are su-
bject of judicial verdicts are unreliable and the reports of criminal acts are the most
unreliable (for the difficulties to examine the accuracy of the act). Statistics of this
nature are influenced by the changes of positive law, which, amongst other issues
change the crime registration criteria. All of that, of course, questions comparison
of date gathered from different sources.

The problem of ,dark figures” or unregistered but actual offences as well as the
real crime in general, is not only compared to the questionnaires gained data and
what questionnaires can and can not obtain (indirect questions, ‘holes’ in subject’s
memory) but also to information obtained from official documentation. With the
last problem is a structure of document, more closely the nature of facts, superficial-
ity in complementing respectful information that we have already mentioned, and
later information credibility estimate and validity of statement provided by the offen-
der, the juvenile delinquent who are taken for granted, nolens volens, in research.3

Allin all juvenile delinquency registered by social services, police or judicial bo-
dies is the top of iceberg of this phenomena, far less than 100? of its actual presence,
especially with the minor offences where the victims in majority of cases for various
reasons do not report the offence to the police (mostly because they believe it would
be the waste of time). That is probably one of the reasons, as Mayering (1990) noti-
ced, when discussing documentation analysis, why in social studies it is often poin-
ted out as a central method of research but, opposite to that, is rarely used in the
empirical studies (except for history studies). The reason behind it is that analysis of
document depends on individual who produced it and therefore, for objective and
valid scientific analysis, those facts have to be considered. The resemblance is appli-
cable to dossiers, registers, audio and video footage, offender’s personal belongings.

Document, it should be pointed, is a self-sufficient fact and it can not be chan-
ged. What is liable to variations is its interpretation and the basic value of a docu-
ment is analysis lays in qualitative contribution to the analysis of the subject. There-
fore, it is a good starting point for much deeper qualitative research directed towards
more complex and closely determined objectives of the researcher. However, they
are recommended as independent (very nearly self-sufficient), matter if a research

3 Special problem respresent deta and dark figures for minor offenders who are accused of refusign
to pay for bus fare or have stolen library books. The lather is subject of perosnal life related chat
amongst university educated people refered to without any moral prejudice and qualified to be
a some sort of inetelectuale orientation in life spiced by pszchological aura of forbiden fruit.
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subject is not directly available for observation, assessment or questioning by means
of questioner if, for example, the subject matter relates to past.

By all means, the following should be considered when analyzing documenta-
tion: type or nature of document, the outer form, its content (so-called internal fea-
tures), intention or what type of perception it is directed towards, its regional and
period accessibility and finally the origin of document (so-called external feature).
Mayering (1990) reminds that any documentation use requires clearly set research
goals and documentation function within and even more importantly, decision on
theoretical frame within which the results will be interpreted. Afterwards, during
the research process the document is worked upon by its content (qualitatively and
quantitatively), and finally it is interpreted and critically assessed against the goals
of research. Interpretation of content can remain at phenomenological level (the su-
mmary of the facts as such), it can be theoretically told within the frame of particu-
lar social science theory, or, a qualitative analysis led by certain theoretical herme-
neutic can be performed. The most adjacent to our interpretation, in this sense, is
phenomenological psychoanalytical (Opalic 2004), but if a broader social factor are
enrolled the results are being considered within the family interaction (Ljubicic 2004).

3. PSYCHOPATOLOGY OF JUVENILE OFFENDERS

Firstly, we shall quote the results obtained by Vermeirena (2003), who, whilst
performing comparative analysis of articles that studied the extent and symptoms of
psychopathological manifestations of juvenile delinquents, noticed that in most stu-
dies included in the analysis there is a established relation between the predisposi-
tion of antisocial behavior and some form of psychopathology of delinquents. That
is, Gukovi¢ (Vermeiren 2003) have confirmed that there is a clear connection be-
tween predisposition of juveniles towards crime and psychopathology.

Amongst the juvenile delinquents the conduct disorder is broadly spread. It in-
cludes number of antisocial and aggressive manifestations. Adolescents with the con-
duct disorder had lesser social successes in number of fields. The conduct disorder
(CD) and the oppositional defiant disorder (ODD), are the most common diagno-
sis in child psychology and therefore it is expected that those disorders are widely
spread amongst juvenile delinquents. Behavioral disorders incorporate a number of
antisocial and aggressive symptoms whilst ODD includes rage, low frustration tole-
rance level, and problems regarding communication with authoritative individuals
(Vermeiren 2003). Inadequate behaviour affects (dis)achievement in creating social
contacts and ties, education and further on employment. Besides, adolescents with
behavioural disorder are at greater risk of developing mental problems at the grown
up age, as well as adaptation to a criminal life style (Babinski and associates, Kratzer
and associates, Loeber and associates bz Vermeiner 2003). Nevenka Tadic (2006) in-
cludes in so-called antisocial behavior thefts, running away from school and home,
antisocial sexual behavior, causing fires and violence. In short, behavioral disorders
include permanent presence of antisocial, aggressive and provocative behavior. Very
often it arises in psychosocial and family circumstances that are not beneficial for a
child and frequently it is accompanied by a failure in school. Disorder is followed by
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segregation and isolation by the peers without emphatic relations within the same
age group.

In general, besides the mental disorders, the consumption of alcohol and drugs
is widely spread amongst juvenile delinquents (Shelton 2000;Roberts 2004; Baryll-
nik 2003).

Dembo and Schneider (2003) have noted that juvenile delinquents involved in
their research of psychical disorders have revealed paranoia at the most (9,8%), fo-
llowed by phobia (8,9%), anxiety (8,9%), obsessive-compulsive disorder (7,9%), de-
pression (7,3%), psychotic disorder (7%). Inclination to hostility has been establi-
shed to be a feature of character with 10,9%, as well as somatysation with 11% of
youngsters.

Many authors report on high percent of anxiety (between 22-66%) amongst the
youngsters that have been placed in institutions for juvenile delinquency. High num-
ber of chronically scared adolescents is assumed to be the consequence of separation
from family and life in an enclosed institution* (Vermeiren 2003).

Numerous studies have shown that prevalence of depression is more common
with delinquents than non-delinquents between 11-33%. Some authors have noted
that it is more common in girls® (Vermeiren 2003). Besides, with the emergence of
depression in juvenile delinquents, statistically prove increase of misuse of substan-
ces® as well as suicidal tendency.”

4. DOCUMENTATION ON JUVENILE DELINQUENCY AS POTENTIAL
STUDY MATERIAL FOR QUALITATIVE RESEARCH

a) Register® of juvenile delinquents of Secretary of Internal Affairs of Beograd

Secretary of Internal Affairs of Beograd (SUP) uses so-called register lists as a
standard method of gathering date on juvenile. Up until the end of year 2006 SUP
was obligated to submit reports to the authorized Social Service Centre within the
local governance as well as the correction and education bodies if the offences have
been judicially processed. As of 15t of January 2007, information on juvenile delin-
quents is being compiled by District Prosecutor and the aforementioned registra-
tion list is used as a main document.

4 Itis interesting to note that just 30% of convited juvenile felons that have not been institutiona-
lised suffer from anxeity (Vermeiren 2003).

5  Timmons-Mitchell and associates reported that presents of metal disorder is almost 3 times high-
er with female than male juvenile population ( Mullis at al. 2004).

6  Morris and associates in a study Child Disease Control survey (Vermeiren 2003) showed on a sa-
mple of 1801 institutionalised, that consumption of different drugs and alcohol is very common
amongst inmates (70% have tried marijuana).

7 Roche, Seely and Mace discovered on a sample of 555 juvenile delinquents who have been trea-
ted in an institution that 34% of them considered suicide, a 19% attempted suicide whilst 14%
have suicidal ideas (Vermeiren 2003). Factors of risk are considered to be: consumption of
substances, depression and experience of physical and sexual abuse.

8  Registration form for the purpose of research was provided by inspector Novice Ostojic, deputy
commander of department for juvenile delinquency of SUP 29t? of November. In this way we
would like to express our gratitude.
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The register list consists of , beside the photograph, the following standardized
socio-demographic information: full name, father’s name, nickname, gender, per-
sonal number, date and place of birth, address, details of education and family cir-
cumstances (full name of father, address, occupation of mother, father or guardian)
Those details fit one A4 page. The second A4 page contains, besides the date the fe-
lony was reported, details and structure of the criminal act and the information of in-
stitution to which the one has been referred to. 1/3 of the page is intended for notes
on further criminal felonies and corrective methods suggested for the named youn-
gster.

Only a glance into the documentation, which mainly consists of felonies added
up as well as a space left for the purpose, alerts us that it is nothing more than a mare
bureaucratic document where the details can be used in general quantitative resea-
rch but are of little good to give as conclusions on psychosocial (family) circumstan-
ce and of none to allow conclusions on psychological nature of felon.

b) Documentation on juvenile offenders — Social Security Centre in Belgrade®

Social centers assume the possibility of gathering details of juvenile offenders
who have been sentenced by educational (firmer control by guarding bodies or pa-
rents) and corrective actions. Official documentation however, does not hold all the
information for every juvenile offender. Whether and which information will be ga-
thered depends on the assessment necessity conducted by the experts.

Every individual case of juvenile offenders is studied by the expert team employ-
ed at the Centre. Teams consist of experts of different profiles: psychologists, peda-
gogues and social workers who examine different and all aspects of youngster’s life
each form a different point of view. Psychologists assess psychophysical condition,
quality of family relations and finances. Pedagogues give evaluations of adequacy and
success of certain treatment of juvenile, assess ones involvement with the group of
peers, school attendance (does the youngster attend school). Social workers gather
information on socio-economic status of the family (economic state, members of fa-
mily). The information is being gathered by observation, in the field (visits to school,
family) and interview with the youngster.

At the centers the following documents are being used: protection measures re-
gister, social worker report and personal register of social security beneficiary.

By protection measure register, as obvious from the title, general behavior of the
juvenile offender is being recorded dependant of his general psychophysical condi-
tion and mental status (information on the depression, suicidal ideas and aggression
are often found at the register). Protection measure register includes the report from
a Centre expert on school attendance, aspirations, relationship with members of ho-
usehold, peers, subjects of conversation held with social worker and youngster and/
or parents. Every report is dated and signed by the expert assistant which gives op-
portunity of follow up of possible changes in general behavior of youngster. The list
represents chronological report on observations and, as such, is a very useful source
of information for assessment of employed treatment.

9  We would like to thank Velibor Ristovic, director of Social security centre of Vracar local gover-
nance for kindly providing us with information.
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The social worker report comprises of personal data of the youngster, his/hers
family and economical status. It also holds the opinion of expert team with the su-
ggestions on penalties. Sources of this report include all of the information gathered
from interviews with the youngster and the parents, very often siblings, observation
of the family and field investigation results. The report includes other, mainly juri-
dical, documents.

Personal register of social security beneficiary is a form as directed by the Regu-
lations on registration and documentation of Ministry or social work and social be-
nefits of R. Serbia. Form is very comprehensive and it includes: socio-demographic
information on youngster and the family, character of family relationships, psycho-
physics condition and ability to work and behavioral characteristics of a youngster

The list of offenders provides possibility of recording diagnosis of potential psy-
chic disorder, planed and accomplished action regarding the protection, (due fami-
ly circumstance, economic or housing changes, health, education, behavior, working
condition and activities).

c) Dossier!0 of inmates of Home for correction and education ,,Vasa Stajic”
in Belgrade

As an example of concrete documentation we shall quote two cases from a dossi-
er of Home for correction and education ,,Vasa Stajic” in Belgrade that are actually
just the summary of their psychosocial status. Dossier, it must be added, contains
besides the basic socio-demographic details, information on behavior of youngsters
before and after their arrival to the institution. It, also, contains the details of crimi-
nal act committed, social worker report (with emphasis on family circumstances) and
a psychologist report on psychics characteristics of beneficiary and his parents (if co-
mmunication exists). Dossier includes the report of a teacher on work methods and
details of success of re-socialization.

Case example 1

The boy was born in 1993 .Suffering from light mental impediment. Sent to ,,Vasa
Stajic” facility for combined behavioral disorder.

Born in a marriage but parents divorced in year 2003. because of constant verbal
and physical fighting. Father (retired invalid) was given the custody but later denoun-
ced to mother’s advantage. The child is emotionally attached to both parents and follo-
wing divorce he started manifesting provocative behavior to attract their attention. To
divert fathers’ attention, whom he was much attached to, he accidentally set fire to the
apartment. The father gave the custody to the mother out of a fear of loosing apartment.

With time mother got tired of parental role. She is unemployed. Demonstrates the
signs of personal disorder (psychiatric patient) and week intellectual ability. Ambiva-
lent attitude towards the child. Physically punishes the child.

When the boy started acting aggressively towards his school friends she consulted
psychologist and asked for the child to be placed into an institution. Before the arrival
to the institution he attempted suicide using mother’s medication.

The boy attends special school in Sombor. The father regularly visits him. The
child begins to change his behavior. Deterioration in behavior begins after the father is

10 We would like to thank Branka Bulic, acting director of ,,Vasa Staji¢”, Home for education of
juvenile offenders for kindly providing us with information.
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accused of a murder of his unmarried wife which prevented him form The boy is unso-
ciable, suffers speech impediment, aggressive, unenthusiastic, verbally belligerent to other
inmates, destructive, tens, emotionally unstable, impulsive. The psychologists have
established that he demonstrates psychotic personality and that he needs to feel that he
by violence controls the situation so he would not be left out. They have noticed that he
needs love and attention and that he is especially sensitive to mother’s criticism. Also,
both commendation and criticism influence positive change in behavior. He did not try
to leave the institution of his own accord. Experts believe that the re-socialization will
be successful.

Case example 2

The girl was born in 1989. Admitted to the institution for antisocial behavior.

She was born in marriage. The family had been estimated as un-functional.

The girl is open, pleasant, communicative but non-critical. Depleted educational
and cultural environment affected the sense of expression, hygienic routine, school re-
sults although she is highly intelligent. She commits minor felonies together with her
friends. She is prone to abscond, consumes alcohol, cigarettes and inhales bronze.

Mother suffers mild mental impediment, unemployed, basic education only. Prone
to promiscuity and absence. Consumes alcohol. Does not visit the child.

Father is unemployed, imprisoned at the moment under the charge of raping 11
year old girl. Psychopath, extremely aggressive, alcoholic. Father’s family well situated
but no one visits the girl.

The girl develops rivalry attitude towards mother, rejects her as identification mo-
del and chooses boyish looks. Distrustful towards adults but controls actions, possesses
ability to postpone reaction. Left institution out of her own accord twice in year 1996
and attempted suicide.

5. RESULTS OF EXPLORATIVE QUANTITATIVE ANALYSES
IN REGARD TO PSYCHOPATHOLOGICAL STATUS OF JUVENILE
DELINQUENTS BASED ON ,,VASA STAJIC” INSTITUTION DOSSIERS

We will present the use of dossiers in quantitative studies with serious aims on
the results of psychical status based on small sample of youngsters from ,,Vasa Sta-
jic” Home for juvenile offenders. Actually, the information about psychological con-
dition of 23 juvenile delinquents, 17 boys and 6 girls ages between 10 and 20, have
been extracted from the dossiers qualitative information and then quantified. 6 Fe-
male inmates were somewhat older than male. They have been admitted into the ho-
me because of inadequate parental care and particular behavior disorders, asocial or
combined. Two of the juveniles, a boy and a girl, have been admitted because of ina-
dequate parental care. Five girls (83,3%) and 13 boys (76,2%) demonstrated asocial
behavioral disorder whilst 3 boys (17,6%) demonstrated combined behavioral di-
sorder.

We will present the results of quantitative analysis based on the aforementioned
dossiers. Those have been summarized in the table No 1. Results gathered are com-
pliant with the results obtained by majority of mentioned authors.

Psychopathology of juvenile offenders we classified as asocial behavior (in the
broadest sense), suicidal tendencies, depression, anxiety, aggression, low level frus-



76 Petar Opalié, Milana Ljubicic

tration tolerance, tendency for drug and/or alcohol abuse, but, before all else, based
on dossiers information.

Gender Total
Psychopathology type Male Female

f [ p f [ p f [ p
Alcohol and/or drugs consumer 10 58,7 6 100 16 69,6

Does not consume alcohol/drugs 7 | 41,3 7 30
Asocial behavior 16 | 94,1 6 100 | 22 95,7
No asocial behavior 1 5,9 1 43
Suicide attempt 4 | 235 3 50 7 30,4
Suicide not been attempted 13 | 76,3 3 50 16 69,6
Depressed 6 35,3 5 83,3 | 11 47,8
Not depressed 10 | 58,8 1 16,7 | 11 47,8
Depression not established 1 59 1 4,4
Anxiety present 7 41,2 5 83,3 | 12 52,2
No anxiety 9 52,9 1 16,7 | 10 43,5
Anxiety not established 1 59 1 4,4
Aggressive behavior 10 58,8 3 50 13 56,5
Aggressive behavior not established 7 | 41,3 3 50 10 43,5
Law frustration tolerance 14 | 824 5 83,3 | 19 82,6
High Frustration tolerance 3 17,6 1 16,7 4 17,4

Table 1. Psychopathology type of juvenile offender based on gender

The above table shows that 22 juvenile offenders (95,7%), suffer asocial behavior
and 7 (33,3%) have attempted suicide.

It illustrated that girls (3 or 50%) are more suicidal in comparison to boys (4 or
23,5%).

More than half of youngsters behave aggressively, 13 of them (56,5%). More
aggressive are boys 10 or 76,9% compared to 3 or 50% of girls.

Low frustration tolerance is found in 19 youngsters (82,6%).

Depression is broadly spread: almost 50% of juvenile offenders are depressive.
Besides, girls are more prone to depression than boys (5 or 83,3% of girls and 6 or
35,5% of boys), but no significant co-relation was found between the juveniles gen-
der and depression (y?=4,141; c=0.391; p=0.126).

Anxiety exist with more than half of them (12, 52,2%). Girls suffer more; 5 or
83,3% compared to boys; 7 or 41,2%.

Substance consummation (including alcohol and/or drugs) is widely spread.
This occurrence could most suitably be described as beginning of an addiction, but
it is to be further clinically examined. 16 (70%) consume on or both of the sub-
stances. Female juvenile offenders are more frequent users (6 or 100%) as compared
to male juvenile offenders (14 or 60,8%). Still, we found no statistical relevance be-
tween gender and inclination for substance consumption (x2 = 1,238; ¢